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BARGAINING
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INTENDED
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UNREGULATED7THIS
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ENTERED ATEREDA JUDGMENT ENFORCING THE CEASEANDCEASEAND
DESIST

CEASEANDDESIST

CEASEANDDESIST ORDER THE WISCONSIN SUPREME COURT

AFFIRMED

COURTAFFIRMED

COURTAFFIRMED THE JUDGMENT 12

ON

12ON

12ON CERTIORARI IN AN OPINION WRITTEN BY

JUSTICE

BYJUSTICE

BYJUSTICE BRENNAN THE SUPREME COURT HELD

THAT

HELDTHAT

HELDTHAT THE UNIONSUNIONS CONCERTED REFUSALCONCERTEDREFUSAL TO WORK

OVERTIME

WORKOVERTIME

WORKOVERTIME WAS PEACEFUL CONDUCT CONSTITUTING

SEE

CONSTITUTINGSEE

CONSTITUTINGSEE MACHINISTS PAGE 2

NSIDEINSIDE

2NSIDE

2NSIDECPER4CPER4
THE
CPER4THE

ENFORCEABILITY OF AGREEMENTSAGREEMENTS
TO

AGREEMENTSTO

AGREEMENTSTO ARBITRATE EMPLOYMENT DISPUTES 55
THE FAIR CREDIT REPORTING ACT 88

RECENT DEVELOPMENTS IN

LABOR

INLABOR

INLABOR AND EMPLOYMENT LAW 1111

EQUAL

11EQUAL

11EQUAL EMPLOYMENT NOTES 1111

WRONGFUL

11WRONGFUL

11WRONGFUL TERMINATION CASENOTES12CASENOTES12

EMPLOYEE

CASENOTES12EMPLOYEE

CASENOTES12EMPLOYEE BENEFITS CASENOTES14CASENOTES14

OSHA STANDARDS 1515

MESSAGE

15MESSAGE

15MESSAGE FROM THE CHAIR 1717

NEW MEMBERSMEMBERS

LABOR

MEMBERSLABOR

MEMBERSLABOR AND EMPLOYMENT LAW SECTION 1717
O

17O

17O

1992 STATE BAR OF CALIFORNIA

THE

CALIFORNIATHE

CALIFORNIATHE STATEMENTS AND OPINIONS EXPRESSED HERE ARE THOSE OF THE EDITORS AND CONTRIBUTORS AND NOT NECESSARILY THOSE OF

THE

OFTHE

OFTHE STATE BAR AND LABOR AND EMPLOYMENT LAW SECTION OR ANY GOVERNMENT BODY

LABOREMPLOYMENT

LABOREMPLOYMENT

SECTIONVOL

SECTIONVOL QQ10QQ 5151UNIONS

51UNIONS VIOLATEDSTATE

VIOLATEDSTATE TOCEASE

TOCEASE
L

THEWISCONSIN

THEWISCONSIN ENTERED

ENTERED CEASEANDDESIST

CEASEANDDESIST COURTAFFIRMED

COURTAFFIRMED
12ON

12ON
BYJUSTICE

BYJUSTICE HELDTHAT

HELDTHAT WORKOVERTIME

WORKOVERTIME
CONSTITUTINGRECENT

CONSTITUTINGRECENT LOCALGOVERNMENT

LOCALGOVERNMENT MACHINISTSLODGEGOLDE

MACHINISTSLODGEGOLDE

UNITEDSTATES

UNITEDSTATES CONGRESSTHE

CONGRESSTHE AREAOF

AREAOF RECONCILE

RECONCILE TRADITIONAL

TRADITIONAL THENATIONAL

THENATIONAL NLRA2SINCE

NLRA2SINCE DETERMINESPREEMPTION

DETERMINESPREEMPTION
DEVELOPED

DEVELOPED
WHETHERSTATE

WHETHERSTATE
THEDOCTRINE

THEDOCTRINE THEPRIMARY

THEPRIMARY
NOJURISDICTION

NOJURISDICTION ORARGUABLY

ORARGUABLY FEDERAL LAW4LAW4

INTERTWINED

INTERTWINED BARGAINING

BARGAINING OCCURSBECAUSE

OCCURSBECAUSE ISPARAMOUNT5

ISPARAMOUNT5 UNDER LAISSEZFAIRETHEORY6

LAISSEZFAIRETHEORY6

CORNNINCORNNIN

RELATIONSCORNNIN

RELATIONSCORNNIN LOSANGELES

LOSANGELES

S

INTERS

INTERS

OFLAW

OFLAW THISARTICLE

THISARTICLE OFTHE

OFTHE
SPONSORED

SPONSORED EMPLOYMENTLAW

EMPLOYMENTLAW
OFCALIFORNIA

OFCALIFORNIA

CONGRESSINTENDED

CONGRESSINTENDED

DEVELOPMENTS

DEVELOPMENTS LODGELGOLDENSTATE

LODGELGOLDENSTATE OF

THECONSEQUENCES

THECONSEQUENCES GOVERNMENTAL

GOVERNMENTAL

INN

CLAIMSINN

CLAIMSINN

UNREGULATED

UNREGULATED

RULERRULERMACHINISTS

RULERMACHINISTS OUTTHE

OUTTHE HELDTHAT

HELDTHAT INTERFERENCEWITH

INTERFERENCEWITH

OFECONOMIC

OFECONOMIC FORCES

MEMBERSHIP

MEMBERSHIP TOWORK

TOWORK RENEWAL

RENEWAL BARGAININGAGREEMENT9

BARGAININGAGREEMENT9 ACHARGE

ACHARGE

BOARD

RELATIONSBOARD

RELATIONSBOARD CHALLENGED

CHALLENGED

BYTHE

BYTHE ACOMPLAINT

ACOMPLAINT EMPLOYMENTRELATIONS

EMPLOYMENTRELATIONS THEFALL

THEFALL 1992SEE

1992SEE 2INSIDE

2INSIDE

CP E R 444THE

4THE

555THE

5THE 888RECENT

8RECENT INLABOR

INLABOR
11EQUAL

11EQUAL 111111WRONGFUL

11WRONGFUL CASENOTES12EMPLOYEE

CASENOTES12EMPLOYEE CASENOTES 141414OSHA

14OSHA 15MESSAGE

15MESSAGE 1717NEW

17NEW MEMBERSLABOR

MEMBERSLABOR

CALIFORNIATHE

CALIFORNIATHE OFTHE

OFTHE



MACHINISTS FROM PAGE 1

ACTIVITY THAT MUST BE FREE OF STATE REGULATION

SO

REGULATIONSO

REGULATIONSO AS TO UPHOLD THE CONGRESSIONAL INTENT IN

ENACTING

INENACTING

INENACTING THE COMPREHENSIVE FE E ALLAW OF

LABOR

OFLABOR

OFLABOR RELATIONS NLRA13NLRA13 TH COURT REAREA

SONED

REASONED

REASONED THAT THE USE OF ECONOMIC SELFHELPSELFHELP
WEAPONS

SELFHELPWEAPONS

SELFHELPWEAPONS BY EITHER THE UNION OR EMPLOYER

IN

EMPLOYERIN

EMPLOYERIN A LABOR DISPUTE IS AN INTEGRAL PART OF THE

FREE

THEFREE

THEFREE ECONOMIC BARGAINING POWER STRUCK BY

CONGRESS

BYCONGRESS

BYCONGRESS
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CONSEQUENTLY STATE JURISDICTION

UNDER

JURISDICTIONUNDER

JURISDICTIONUNDER SUCH CIRCUMSTANCES WOULD BE INAPINAP

PROPRIATE

INAPPROPRIATE

INAPPROPRIATE

THE MACHINISTS LODGE RULE THEREFORE

PERMITS PREEMPTION OF STATE LABOR CLAIMS IN

AREAS

INAREAS

INAREAS CONGRESS INTENTIONALLY LEFT UNREGULATUNREGULAT

ED

UNREGULATED

UNREGULATED UNDER THE NLRA15NLRA15NLRA5

IIIHI GOLDEN STATE I FACTS AND RULE

GOLDEN

RULEGOLDEN

RULEGOLDEN STATE I SUBSTANTIALLY RELIED ON THE

MACHINISTS

THEMACHINISTS

THEMACHINISTS LODGE PREEMPTION DOCTRINE 16

IN

16IN

16IN GOLDEN STATE I WHILE THE EMPLOYER

TAXICAB

EMPLOYERTAXICAB

EMPLOYERTAXICAB COMPANY WAS IN THE PROCESS OF

SEEKING

OFSEEKING

OFSEEKING RENEWAL OF ITS FRANCHISE TO OPERATE

TAXICABS

OPERATETAXICABS

OPERATETAXICABS IN THE CITY OF LOS ANGELES ITS CONCON

TRACT

CONTRACT

CONTRACT WITH EMPLOYEE DRIVERS EXPIRED ON

THE

ONTHE

ONTHE DAY THE CITY COUNCIL WAS SCHEDULED TO

CONSIDER

TOCONSIDER

TOCONSIDER THE FRANCHISE RENEWALS THE DRIVERS

WENT

DRIVERSWENT

DRIVERSWENT ON STRIKE HALTING ALL OPERATIONS18OPERATIONS18

UNION

OPERATIONS18UNION

OPERATIONS18UNION REPRESENTATIVES ALSO APPEARED BEFORE

THE

BEFORETHE

BEFORETHE CITY COUNCIL ANDARGUEDANDARGUED AGAIPSTAGAINST
RENEWRENEW

AL

RENEWAL

RENEWAL OF THE FRANOHISEFRANCHISE BASED ON THELL BOR DISDIS
I

DISI

DISI

PUTE

DISPUTE

DISPUTE
AS A RESULT THE FRANCHISE RENEWAL WAS

POSTPONED

WASPOSTPONED

WASPOSTPONED
19 AS THE LABOR DISPUTE CONTINCONTIN

UED

CONTINUED

CONTINUED THE CITY COUNCILSCOUNCILS DECISION ON THE EMEM
LOYERSLOYERS

EMLOYERS

EMLOYERS FRANCHISE RENEWAL BECAME CLEARLY

INTERTWINED

CLEARLYINTERTWINED

CLEARLYINTERTWINED THE THE DRIVERS STRIKE WITH

SOME

WITHSOME

WITHSOME COUNCIL MEMBERSCOUNCILMEMBERS EXPRESSING SYMPASYMPA
THIES

SYMPATHIES

SYMPATHIES WITH THE UNION2OUNION2OUNION20UNION20 ULTIMATELY THE

COUNCIL

THECOUNCIL

THECOUNCIL CONDITIONED RENEWAL OF THE FRANFRAN

CHISE

FRANCHISE

FRANCHISE ON THE PARTIES SETTLING RLJEIRTHEIR LABOR DISDIS

PUTE

DISPUTE

DISPUTE
BEFORE THE FRANCHISE EXPIRED THE

FOLLOWING

THEFOLLOWING

THEFOLLOWING WEEK21WEEK21WEEK2WEEK2

THE

WEEK21THE

WEEK21THE EMPLOYER FILED SUIT ALLEGING INTER

ALIA

INTERALIA

INTERALIA THAT THE CITY OF LOS ANGELES WAS PREPRE

EMPTED

PREEMPTED

PREEMPTED BY THE NLRA FROM CONDITIONING

FRANCHISE

CONDITIONINGFRANCHIS

CONDITIONINGFRANCHIS RENEWAL ON SETTLEMENT OF THE LABOR

DISPUTE22DISPUTE22

LABORDISPUTE22

LABORDISPUTE22
AND SOUGHT DECLARATORY AND ININ

JUNCTIVE

INJUNCTIVE

INJUNCTIVE RELIEF AS WELL AS DAMAGES23DAMAGES23

ULTIMATELY

DAMAGES23ULTIMATELY

DAMAGES23ULTIMATELY THE UNITED STATES DISTRICT COURT

GRANTED

COURTGRANTED

COURTGRANTED SUMMARY JUDGMENT FOR THE CITY ON

THE

ONTHE

ONTHE GROUNDS THAT THE CITYSCITYS ACTIONS WERE NOT

PREEMPTED

NOTPREEMPTED

NOTPREEMPTED AND THE NINTH CIRCUIT COURT OF

APPEALS

OFAPPEALS

OFAPPEALS AFFJRMED24AFFJRMED24AFFIRMED24AFFIRMED24

ON

AFFJRMED24ON

AFFJRMED24ON

AFFIRMED24ON

AFFIRMED24ON CERTIORARI THE SUPREME COURT IN AN

OPINION

ANOPINION

ANOPINION AUTHORED BY JUSTICE BLACKMUN

HELD THAT THE CITYSCITYS ACTION IN C NDITIONING

THE

NDITIONINGTHE

NDITIONINGTHE EMPLOYERSEMPLOYERS FRANCHISE RENEWLRENEWALRENEWTIL ON SETTLESETTLE

MENT

SETTLEMENT

SETTLEMENT OF THE LABOR DISPUTE WAS PREEMPTED BY

THE

BYTHE

BYTHE NLRA25NLRA25 THE COURT APPLIED THE

MACHINISTS

THEMACHINISTS

THEMACHINISTS LODGE PREEMPTION DOCTRINE AND

2

REASONED

2REASONED

2REASONED THAT THE SETTLEMENT CONDITION IMIM

POSED

IMPOSED

IMPOSED BY THE CITY DESTROYEDDESTROYEDDESTROYED THE BALANCE

OF

BALANCEOF

BALANCEOF POWER DESIGNED BY CONGRESS AND FRUSFRUS

TRATED

FRUSTRATED

FRUSTRATED CONGRESS DECISION TO LEAVE OPEN THE

USE

THEUSE

THEUSE OF ECONOMIC WEAPONS
26 THE COURT RERE

MANDED

REMANDED

REMANDED GOLDEN STATE I FOR FURTHER PROCEEDPROCEED

INGS

PROCEEDINGS

PROCEEDINGS
CONSISTENT WITH THE OPINION27OPINION27

THUS

OPINION27THUS

OPINION27THUS GOLDEN STATE ILNOT ONLY FIRMLY RERE

ITERATED

REITERATED

REITERATED THE NLRASNLRAS SUBORDINATION OF STATE

INTERESTS

STATEINTERESTS

STATEINTERESTS TO THE PRINCIPLE OF UNFETTERED COLCOL

LECTIVE

COLLECTIVE

COLLECTIVE BARGAINING BY ESTABLISHING A SECSEC

TION

SECTION

SECTION 1983 REMEDY BUT ALSO TRANSFORMED

THE

TRANSFORMEDTHE

TRANSFORMEDTHE NATURE OF SECTION 1983 FROM A MAINLY

CIVIL

MAINLYCIVIL

MAINLYCIVIL RIGHTSCIVILRIGHTS STATUTE TO A POWERFUL TOOL

AGAINST

TOOLAGAINST

TOOLAGAINST STATE VIOLATION OF OTHEROFOTHER FEDERAL

RIGHTS

FEDERALRIGHTS

FEDERALRIGHTS

THE HOLDING IN GOLDEN STATE I REAFREAF

FIRMED

REAFFIRMED

REAFFIRMED THE MACHINIST LODGE DOCTRINE THAT

THE

THATTHE

THATTHE STATE AND LOCAL GOVERNMENT MAY NOT ININ

TERFERE

INTERFERE

INTERFERE WITH LABOR ACTIVITIES THAT CONGRESS

INTENTIONALLY

CONGRESSINTENTIONALL

CONGRESSINTENTIONALL LEFT UNREGULATED

IV GOLDEN STATE II AND THE EMERGING

COMPENSATORY

EMERGINGCOMPENSATORY

EMERGINGCOMPENSATORY DAMAGES REMEDY UNDER

SECTION

UNDERSECTION

UNDERSECTION 1983

GOLDEN

1983GOLDEN

1983GOLDEN STATE IJ28IP31128 SIGNIFICANTLY EXPANDED

THE

EXPANDEDTHE

EXPANDEDTHE MACHINISTS LODGE PREEMPTION DOCTRINE

BY RECOGNIZING FOR THE FIRST TIME THE AVAILAVAIL

ABLILITY

AVAILABLILITY

AVAILABLILITY OF SECTION 198329 COMPENSATORY

DAMAGES

COMPENSATORYDAMAGES

COMPENSATORYDAMAGES BASED ON GOVERNMENTAL INTERFERINTERFER

ENCE

INTERFERENCE

INTERFERENCE
WITH LABORMANAGEMENTLABORMANAGEMENT RIGHTS30RIGHTS30

IN

RIGHTS30IN

RIGHTS30IN GOLDEN STATE II ON REMAND OF

GOLDEN

OFGOLDEN

OFGOLDEN STATE I THE DISTRICT COURT ORDERED

THE

ORDEREDTHE

ORDEREDTHE CITY OF LOS ANGELES TO REINSTATE THE EMEM
PLOYERSPLOYERS

EMPLOYERS

EMPLOYERS TAXICAB FRANCHISE BUT CONCLUDED

THAT

CONCLUDEDTHAT

CONCLUDEDTHAT SECTION 1983 DID NOT AUTHORIZE AN

AWARD

ANAWARD

ANAWARD OF COMPENSATORY DAMAGES THE

NINTH

THENINTH

THENINTH CIRCUIT COURT OF APPEALS AFFIRMED32AFFIRMED32

IN

AFFIRMED32IN

AFFIRMED32IN A 6363 OPINION WRITTEN BY JUSTICE

STEVENS

JUSTICESTEVENS

JUSTICESTEVENS THE SUPREME COURT REVERSED HOLDHOLD

ING

HOLDING

HOLDING
THAT THE NLRA GRANTED THE EMPLOYER

RIGHTS

EMPLOYERRIGHTS

EMPLOYERRIGHTS

ENFORCEABLE UNDER SECTION 198333198333

THE

198333THE

198333THE
COURT REVIEWED THE HISTORY OF PRIOR APAP

PLICA

APPLICA

APPLICA ION OF SECTION 1983 OUTSIDE THE LABOR

CONTEXT

LABORCONTEXT

LABORCONTEXT CITING THE PLAIN LANGUAGE OF SECSEC

TION

SECTION

SECTION 1983 THE COURT STATED THAT THETHE REMEDY

ENCOMPASSES

REMEDYENCOMPASSES

REMEDYENCOMPASSES
VIOLATIONS OF FEDERAL STATUTORY

AS

STATUTORYAS

STATUTORYAS WELL AS CONSTITUTIONAL RIGHTS AND THAT

THETHE

THATTHE

THATTHE COVERAGE OF THE STATUTE MUST BE BROADLY

CONSTRUED34

BROADLYCONSTRUED34

BROADLYCONSTRUED34 IN DETERMINING WHETHER SECSEC

TION

SECTION

SECTION 1983 WAS AVAI1ABLEAVAILABLE TO REMEDY A STATUSTATU
TORY

TORY

TORY

TORY

STATUTORY

STATUTORY

STATUTORY OR CONSTITUTIONAL VIOLATIONCONSTITUTIONALVIOLAT THE COURT

REFERRED

COURTREFERRED

COURTREFERRED TO THE TWOSTEPTWOSTEP ANALYSIS ADOPTED IN

MIDDLESEX

INMIDDLESEX

INMIDDLESEX COUNLYCOUNTY SEWERAGE AUTL1AUTH V

NATIOL1ALNATIONAL SEA CLA11111LERSCLAMMERS ASSN35ASSN35ASSN35

FIRST

ASSN35FIRST

ASSN35FIRST THE PLAINTIFF MUST ASSERT THE VIOLAVIOLA

TION

VIOLATION

VIOLATION OF A FEDERAL IIGHT36INIIGHT36IN DECIDING WHETHER

A

WHETHERA

WHETHERA FEDERAL RIGHT HAS BEEN VIOLATED THE INQUIRY

IS

INQUIRYIS

INQUIRYIS WHETHER THE PROVISION IN QUESTION CREATES

OBLIGATIONS

CREATESOBLIGATIONS

CREATESOBLIGATIONS BINDING ON THE GOVERNMENTAL

UNIT

GOVERNMENTALUNIT

GOVERNMENTALUNIT OR RATHER DOESDOES NO MORE THAN EXPRESS

A

EXPRESSA

EXPRESSA CONGRESSIONAL PREFERENCE FOR CERTAIN KINDS

OF

KINDSOF

KINDSOF TREATMENT3TREATMENT3TREATMENT37TREATMENT37 THE INTEREST ASSERTED BY THE

PLAINTIFF

THEPLAINTIFF

THEPLAINTIFF
MUST NOT BE TOOTOO VAGUE AND AMORAMOR

PHOUS

AMORPHOUS

AMORPHOUS
TO BE BEYOND THE COMPETENCE OF THE

JUDICIARY

THEJUDICIARY

THEJUDICIARY TO ENFORCE AND MUST BE

INTENDEDINTENDED

BEINTENDED

BEINTENDED TO BENEFIT THE PUTATIVE

PLAINTIFF

PUTATIVEPLAINTIFF

PUTATIVEPLAINTIFF

38

SECOND

38SECOND

38SECOND AFTER PLAINFIFFPLAINTIFF HAS MET ITS BURDEN

ON

BURDENON

BURDENON THE FIRST STEP THE DEFENDANT MAY SHOW

THAT

SHOWTHAT

SHOWTHAT CONGRESS SPECIFICALLYSPECIFICALLY FORECLOSED A

REMEDY

AREMEDY

AREMEDY UNDER SECTION 1983 BY PROVIDING

A

PROVIDINGA

PROVIDINGA COMPREHENSIVE ENFORCEMENT

MECHANISM

ENFORCEMENTMECHANISM

ENFORCEMENTMECHANISM FOR PROTECTION OF A FEDERAL

RIGHT39

FEDERALRIGHT39

FEDERALRIGHT39
THE COURT ADDITIONALLY EXPLAINED

THAT

EXPLAINEDTHAT

EXPLAINEDTHAT THE SUPREMACY CLAUSE40CLAUSE40 OF ITS OWN

FORCE

OWNFORCE

OWNFORCE DOES NOT CREATE RIGHTS ENFORCEABLE

UNDER

ENFORCEABLEUNDER

ENFORCEABLEUNDER SECTION 198341198341

APPLYING

198341APPLYING

198341APPLYING
THE MIDDLESEX ANALYSIS TO THE

FACTS

THEFACTS

THEFACTS OF GOLDEN STATE II THE COURT CONCLUDCONCLUD

ED

CONCLUDED

CONCLUDED THAT THE EMPLOYER SATISFIED THE FIRST STEP

SINCE

STEPSINCE

STEPSINCE IT WAS THE INTENDED BENEFICIARY OF A

FEDERAL

AFEDERAL

AFEDERAL STATUTORY SCHEME DESIGNED BY

CONGRESS

BYCONGRESS

BYCONGRESS TO PREVENT GOVERNMENTAL INTERFERINTERFER

ENCE

INTERFERENCE

INTERFERENCE
WITH COLLECTIVE BARGAINING AND THAT THE

NLRA

THENLRA

THENLRA PROVIDED RIGHTSPROVIDEDRIGHTS
ENFORCEABLE IN SUCH

AN

SUCHAN

SUCHAN
ACTION UNDER SECTION 198342198342 THE CITY

HOWEVER

CITYHOWEVER

CITYHOWEVER FAILED TO MEET ITS BURDEN ON TH

SECOND

THSECOND

THSECOND PRONG TO PROVE THAT THERE ALREADY EXEX

ISTED

EXISTED

EXISTED A COMPREHENSIVE ENFORCEMENT MECHMECH

ANISM

MECHANISM

MECHANISM BECAUSE THE NLRBNLKB HAS JURISDICTION

ONLY

JURISDICTIONONLY

JURISDICTIONONLY

OVER EMPLOYERS AND UNIONSANDUNIONS AND CANCAN

NOT

CANNOT

CANNOT ADDRESS GOVERNMENTAL INTERFERENCE

SUCH ASSUCHAS BY THE CITY43CITY43

JUSTICE

CITY43JUSTICE

CITY43JUSTICE KENNEDY DISSENTED ARGUING THAT

SECTION

THATSECTION

THATSECTION 1983 SHOULD NOT BE INTERPRETED TO

PROVIDE

TOPROVIDE

TOPROVIDE A CAUSE OF ACTION WHEN THE
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V RECENT APPLICATIONS OF THE

MACHINISTS

THEMACHINISTS

THEMACHINISTS LODGEGOLDENLODGEGOLDEN STATE RULE

THE

RULETHE

RULETHE MACHINISTS LODGEGOLDENLODGEGOLDEN STATE

PREEMPTION

STATEPREEMPTION

STATEPREEMPTION DOCTRINE HAS BEEN FOLLOWED IN

A

INA

INA NUMBER OF CIRCUIT AND DISTRICT COURT DEDE

CISIONS

DECISIONS

DECISIONS THESE EARLY CASES SHED LIGHT ON THE

EMERGING

THEEMERGING

THEEMERGING PATTERN OF THE FUTURE APPLICATION

OFLAISSEZOFLAISSEZ

APPLICATIONOFLAISSEZ

APPLICATIONOFLAISSEZ FAIREOFLAISSEZFAIRE PREEMPTION

THE FIRST CIRCUIT COURT OF APPEALS IN

ASSOCIATED

INASSOCIATED

INASSOCIATED BUILDERS CONTRACTORS V

MASSACHUSETTS WATER RESOURCES AUTH HELD

THAT

HELDTHAT

HELDTHAT A STATE WATER AGENCYSAGENCYS BID SPECIFICATION

FOR

SPECIFICATIONFOR

SPECIFICATIONFOR CONSTRUCTION WORK REQUIRING CONTRACTORS

AND

CONTRACTORSAND

CONTRACTORSAND SUBCONTRACTORS TO ABIDE BY THE TERMS OF

A

OFA

OFA PREVIOUSLYNEGOTIATEDPREVIOUSLYNEGOTIATED LABOR AGREEMENT

WAS PREEMPTED BY THE NLRA46NLRA46 IN

ASSOCIATED

INASSOCIATED

INASSOCIATED BUILDERS CONTRACTORS THE

STATE

THESTATE

THESTATE WATER AGENCY UNDER A COURT ORDER TO

CLEAN

TOCLEAN

TOCLEAN UP THE BOSTON HARBOR ADOPTED A MASMAS

TER

MASTER

MASTER LABOR AGREEMENT UNDER WHICH ALL PROJECT

BIDDERS

PROJECTBIDDERS

PROJECTBIDDERS MUST BE BOUND47BOUND47 NONUNIONNONUNION CONCON

STRUCTION

CONSTRUCTION

CONSTRUCTION INDUSTRY EMPLOYERS FILED SUIT FOR

INJUNCTIVE

FORINJUNCTIVE

FORINJUNCTIVE
RELIEF48RELIEF48RELIEF4SRELIEF4S THE COURT OF APPEALS ANAN

ALYZED

ANALYZED

ANALYZED THE CASE UNDER THE PREEMPTION PRINPRIN

CIPLES

PRINCIPLES

PRINCIPLES OF MACHINISTS LODGEGOLDENLODGEGOLDEN STATE

AND FOUND STATE INTRUSION INTO THE BARGAINING

PROCESS

BARGAININGPROCESS

BARGAININGPROCESS
TO BE PERVASIVE49PERVASIVE49

THE COURT REASONED THAT ALTHOUGH LOCAL

CONCERNS

LOCALCONCERNS

LOCALCONCERNS FOR LABOR STABILITY DURING THE

CLEANUPCLEANUP
THECLEANUP

THECLEANUP PROJECT WERE LAUDABLELAUDABLE THEY CONCON

FLICTED

CONFLICTED

CONFLICTED WITH PARAMOUNT FEDERAL LAW AND

MUST

ANDMUST

ANDMUST THEREFORE FALL50 MOREOVER THE COURT

DISCOUNTED

COURTDISCOUNTED

COURTDISCOUNTED THE NOTION THAT HAD THE STATE

BEEN

STATEBEEN

STATEBEEN THE EMPLOYER AND ENTERED DIRECTLY INTO

THE

INTOTHE

INTOTHE AGREEMENT WITH THE UNIONS IT WOULD BE

UNASSAILABLE

BEUNASSAILABLE

BEUNASSAILABLE BECAUSE THE NLRA LEAVES REGREG

ULATION

REGULATION

REGULATION OF STATE AND LOCAL GOVERNMENT TO THE

STATES51STATES51

THESTATES51

THESTATES51 THE COURT REASONED THAT THE STATESSTATES

SUBSTANTIAL

STATESSUBSTANTIAL

STATESSUBSTANTIAL PARTICIPATION WAS NOT ENOUGH TO

ALTER

TOALTER

TOALTER ITS STATUS FROM REGULATOR TO EMPLOYEREMPLOYER52EMPLOYER52
52

JUST

52JUST

52JUST AS STATES ARE NOT EMPLOYERS UNDER THE

NLRA

THENLRA

THENLRA CONSTRUCTION INDUSTRY EXEMPTIONS

UNDER

EXEMPTIONSUNDER

EXEMPTIONSUNDER THE NLRA WOULD NOT BE APPLICABLE

TO

APPLICABLETO

APPLICABLETO

THE STATE53STATE53 THE STATE AGENCYSAGENCYS BID SPECSPEC

IFICATION

SPECIFICATION

SPECIFICATION ACTION WAS THEREFORE ENJOINED

THE FOURTH CIRCUIT COURT OF APPEALS IN

RUMRUIN

INRUM

INRUM CREEK COAL SALES V CAPERTON HELD

THAT

HELDTHAT

HELDTHAT POLICE ENFORCEMENT OF A STATE CRIMINAL

TRESPASS

CRIMINALTRESPASS

CRIMINALTRESPASS
STATUTE THAT EXCEPTED

VIOLENT LABOR

DEMONSTRATIONS

LABORDEMONSTRATIONS

LABORDEMONSTRATIONS ON PRIVATE PROPERTY WAS

PREEMPTED

WASPREEMPTED

WASPREEMPTED BY THE NLRA54NLRA54 IN RUMRUIN CREEK

AN EMPLOYER FILED SUIT FOR DECLARATORY AND

INJUNCTIVE

ANDINJUNCTIVE

ANDINJUNCTIVE
RELIEF AFTER POLICE

REFUSED TO ENEN

FORCE

ENFORCE

ENFORCE THE CRIMINAL TRESPASS STATUTE AGAINST

STRIKING

AGAINSTSTRIKING

AGAINSTSTRIKING
WORKERS WHO PHYSICALLY

BLOCKED

THE

BLOCKEDTHE

BLOCKEDTHE COMPANYSCOMPANYS PRIVATE ROAD COMMITTED ASAS

SAULTS

ASSAULTS

ASSAULTS AND CAUSED THE EMPLOYER TO VIRTUALLY

SHUT

VIRTUALLYSHUT

VIRTUALLYSHUT DOWN ITS BUSINESS55BUSINESS55 ALTHOUGH THE TRESTRES

PASS

TRESPASS

TRESPASS
STATUTE EXCEPTED LABOR ACTIONS IN AN EFEF

FORT

EFFORT

EFFORT NOT TO INFRINGE ON NLRAJURISDICTION

AND ALTHOUGH THE CONNECTION BETWEEN THE

STATUTE

THESTATUTE

THESTATUTE AND THE EMPLOYERSEMPLOYERS ABILITY TO WITHWITH

STAND

WITHSTAND

WITHSTAND A STRIKE WAS NOT AS DIRECT AS THE

GOLDEN

THEGOLDEN

THEGOLDEN STATE CASES THE COURT EXPLAINED THAT

THETHE

THATTHE

THATTHE INCONSTISTENT APPLICATION OF STATE LAW

WAS

LAWWAS

LAWWAS NECESSARILY OUTSIDE THE POWER OF THE

STATE56

THESTATE56

THESTATE56 AS A RESULT UNDER THE MACHINISTS

LODGEGOLDENLODGEGOLDEN
MACHINISTSLODGEGOLDE

MACHINISTSLODGEGOLDE STATE PREEMPTION DOCTRINE

THE COURT ORDERED REVERSAL OF THE DENIAL OF

A

OFA

OFA PRELIMINARY INJUNCTION57INJUNCTION57

INGLENWOOD

INJUNCTION57INGLENWO

INJUNCTION57INGLENWO BRIDGE V CITY OF

MINNEAPOLIS

OFMINNEAPOLIS

OFMINNEAPOLIS THE EIGHTLLEIGHTH CIRCUIT COURT OF

APPEALS

OFAPPEALS

OFAPPEALS HELD THAT THE CITY OF MINNEAPOLIS

MIGHT

MINNEAPOLISMIGHT

MINNEAPOLISMIGHT

BE PREEMPTED FROM REJECTING A CONCON

STRUCTION

CONSTRUCTION

CONSTRUCTION CONTRACTORSCONTRACTORS LOW BID AND AFTER BIDBID

DING

BIDDING

BIDDING WAS REOPENED AWARD THE CONTRACT TO

ANOTHER

TOANOTHER

TOANOTHER BIDDER WHO AGREED TO ABIDE BY A

LABOR

ALABOR

ALABOR STABILIZATION AGREEMENT MADE PART OF

THE

OFTHE

OFTHE REOPENED BIDDING DOCUMENTS 58 IN

GLENWOOD

INGLENWOOD

INGLENWOOD BRIDGE A LOWBIDLOWBID CONTRACTOR

SOUGHT

CONTRACTORSOUGHT

CONTRACTORSOUGHT

TO RESTRAIN THE CITY WHICH HAD RERE

JECTED

REJECTED

REJECTED
THE BID BECAUSE THE NO STRIKENOSTRIKENOLOCKLOCK

OUT

LOCKOUT

LOCKOUT CLAUSE PROVISION CONTAINED IN THE

CONTRACTORSCONTRACTORS

THECONTRACTORS

THECONTRACTORS COLLECTIVE BARGAINING AGREEAGREE

MENT

AGREEMENT

AGREEMENT WITH ITS UNION WAS NOTNOT GOOD ENOUGH

FOR THE CITY59CITY59 CITING MACHINISTS LODGE THE

GOLDEN

THEGOLDEN

THEGOLDEN STATE CASES AND ASSOCIATED

BUILDERS

ASSOCIATEDBUILDERS

ASSOCIATEDBUILDERS CONTLACTORSCONTLACTORSCONTRACTORS THE COURT HELD THAT

THE

THATTHE

THATTHE FACTS PRESENTED A SUFFICIENTLY STRONG CASESTRONGCASE

OF

CASEOF

CASEOF FEDERAL PREEMPTION BY THE NLRA TO

ISSUE

TOISSUE

TOISSUE THE INJUNCTION BECAUSE THE CITYSCITYS ACAC

TIONS

ACTIONS

ACTIONS CONSTITUTED UNLAWFULCONSTITUTEDUNLAWFUL INTERFERENCE WITH

FREE

WITHFREE

WITHFREE COLLECTIVE BARGAINING6OBARGAINING6OBARGAINING60BARGAINING60 THUS IN ORDERORDER

ING

ORDERING

ORDERING
A PRELIMINARY INJUNCTION THE COURT RULED

THAT

RULEDTHAT

RULEDTHAT IF THE CONTRACTOR WERE TO PREVAIL ON THE

MERITS

THEMERITS

THEMERITS IT CAN BE COMPENSATED BOTH BY A

PEJMANENTPERMANENT

APEJMANENT

APEJMANENT INJUNCTION AND MONEY DAMAGES

UNDER

DAMAGESUNDER

DAMAGESUNDER SECTION 1983619836

AT THE DISTRICT COURT LEVEL IN LIVADAS V

AUBRYAUBRV THE NORTHERN DISTRICT OF CALIFORNIA

APPLIED

CALIFORNIAAPPLIED

CALIFORNIAAPPLIED

SECTION 1983 TO THE STATESSTATES VIOLATION

OF

VIOLATIONOF

VIOLATIONOF A DISCHARGED EMPLOYEESEMPLOYEES NLRA RIGHTS62RIGHTS62

THERE

RIGHTS62THERE

RIGHTS62THERE THE STATE LABOR COMMISSIONER REFUSED

TO

REFUSEDTO

REFUSEDTO PROCESS THE EMPLOYEESEMPLOYEES CLAIM FOR UNPAID

WAGES63

UNPAIDWAGES63

UNPAIDWAGES63
ON THE GROUND THAT SHE WAS COVERED

UNDER

COVEREDUNDER

COVEREDUNDER A COLLECTIVE BARGAINING AGREEMENT

WITH

AGREEMENTWITH

AGREEMENTWITH AN ARBITRATION CLAUSE AND FEDERAL LABOR

LAW

LABORLAW

LABORLAW PREEMPTED THE STATE FROM INTERPRETING

OR

INTERPRETINGOR

INTERPRETINGOR APPLYING THE TERMS OF THE COLLECTIVE BARBAR

GAINING

BARGAINING

BARGAINING AGREEMENT64AGREEMENT64AGREEMENT64 THE COURT HELD THAT

SINCESINCE

THATSINCE

THATSINCE THE RIGHT AT ISSUE IN THE CASE STEMSSTERNS

FROM

STEMSFROM

STEMSFROM STATE LAW RATHER THAN FROM THE COLCOL

LECTIVE

COLLECTIVE

COLLECTIVE BARGAINING AGREEMENT I
THE ARBITRAARBITRA

TOR

ARBITRATOR

ARBITRATOR CANNOT ENFORCE IT65 OTHERWISE UNIONUNION

EMPLOYEES

UNIONEMPLOYEES

UNIONEMPLOYEES ARE FORCED TO BARGAIN FOR A VALUVALU

ABLE

VALUABLE

VALUABLE BENEFIT WHI H ALL OTHER EMPLOYEES RERE

CEIVE

RECEIVE

RECEIVE
AUTOMATICALLY66 THEREFORE THE STATE

LAW

STATELAW

STATELAW WAS NOT PREEMPTED AND THE STATE MUST

ENFORCE

MUSTENFORCE

MUSTENFORCE THE EMPLOYEESEMPLOYEES RIGHTS67RIGHTS67 IN ADDIADDI

TION

ADDITION

ADDITION AFTER APPLYING THE MIDDLESEX TWOTWO

PRONGED

TWOPRONGED

TWOPRONGED INQUIRY USED IN GOLDEN STATE II

THE

IITHE

IITHE COURT HELD THAT THE NLRA VESTS EM

PLOYEES WITH RIGHTS ENFORCEABLE AGAINST

STATE

AGAINSTSTATE

AGAINSTSTATE INTERFERENCE AND THAT A SECTION 1983

REMEDY

1983REMEDY

1983REMEDY
WAS NOT PRECLUDED SINCE THE NLRB

DOES

NLRBDOES

NLRBDOES NOT HAVE THE AUTHORITY TO PROTECT

NLRA
PROTECTNLRA

PROTECTNLRA RIGHTS AGAINST STATE INTERFERENCE68INTERFERENCE68

ACCORDINGLY

INTERFERENCE68ACCORD

INTERFERENCE68ACCORD THE COURT ORDERED THE STATE TO

PAY

TOPAY

TOPAY
THE DISCHARGED EMPLOYEE COMPENSATOCOMPENSATO

RY

COMPENSATORY

COMPENSATORY DAMAGES ATTORNEYS FEES AND COSTS69COSTS69

THESE

COSTS69THESE

COSTS69THESE CIRCUIT AND DISTRICT COURT CASES

SHOW

CASESSHOW

CASESSHOW A STRONG PATTERN OF SUPPORT FOR THE

MACHINISTS

THEMACHINISTS

THEMACHINISTS LODGEGOLDENLODGEGOLDEN STATE PREEMPPREEMP
TION

PREEMPTION

PREEMPTION DOCTRINE AND AN EMERGING APPLICATION

OF

APPLICATIONOF

APPLICATIONOF SECTION 1983 AS A REMEDY TO ADDRESS

STATE

ADDRESSSTATE

ADDRESSSTATE INTETFERENCEINTERFERENCE WITH COLLECTIVE BARGAINBARGAIN

ING

BARGAINING

BARGAINING
UNDER THE NLRA

VI CONCLUSION

THECONCLUSIONTHE
MACHINISTS LODGEGOLDENLODGEGOLDEN STATE LAISLAIS

SEZFAIRESEZFAIRE

LAISSEZFAIRE

LAISSEZFAIRE PREEMPTION DOCTRINE SUBORDINATES

STATE

SUBORDINATESSTATE

SUBORDINATESSTATE AND LOCAL GOVERNMENTAL ACTION THAT ININ

TERFERES

INTERFERES

INTERFERES WITH LABOR DISPUTES WHICH CONGRESS

INTENDED

CONGRESSINTENDED

CONGRESSINTENDED TO BE LEFT UNREGULATED UNDER

GOLDEN

UNDERGOLDEN

UNDERGOLDEN STATE II STATE INTERFERENCE WITH COLCOL

LECTIVE

COLLECTIVE

COLLECTIVE BARGAINING MAY RESULT INSECTION

1983 DAMAGES INCLUDING COMPENSATORY

DAMAGES

COMPENSATORYDAMAGES

COMPENSATORYDAMAGES ATTORNEYS FEES AND COURT COSTS

IN RECENT CASES THE EMERGING PATTERN OF

MACHINISTS

OFMACHINISTS

OFMACHINISTS LODGEGOLDENLODGEGOLDEN STATFSTATE PREEMPPREEMP
TION

PREEMPTION

PREEMPTION SUGGESTS A BROADENING APPLICATION OF

THE

OFTHE

OFTHE DOCTIINEDOCTRINE FOR EXAMPLE THE LAISSEZFAIRELAISSEZFAIRE
PREEMPTION

LAISSEZFAIREPREEMPTI

LAISSEZFAIREPREEMPTI
HAS BEEN APPLIED TO A VARIETYAVARIETY

OF

VARIETYOF

VARIETYOF STATE ACTIONS INCLUDING IMPOSITION OF

STATE

OFSTATE

OFSTATE COURT ORDERS70ORDERS70 RENEWAL OF MUNICIPAL

FRANCHISES7FRANCHISES7FRANCHISES71FRANCHISES71



MACHINISTS FROM PAGE 3

STATES COUNTIES AND MUNICIPALITIES WHILE

COLLECTIVE BARGAINING RIGHTS ENJOY UNFET

TERED LIBERTY IN AREAS CONGRESS INTENDED TBTO

BE LEFT UNREGULATED STATE AND LOCAL GOVERNGOVERN

MENTAL

GOVERNMENTAL

GOVERNMENTAL ACTIONS DO NOT SHARE SUCH FREEDOMS

AS JUSTICE KENNEDY COMMENTED IN GOLDEN

STATE II A STATE OR LOCAL GOVERNMENT MAKING

A MISINTERPRETATIONMISINTERPRETATION OF THE PRECISE LOCATION

OF THE BOUNDARIES BETWEEN STATE AND FEDERAL

POWER MAY HAVE SECTION 1983 DAMAGES

IMPOSED77IMPOSED77 THUS TO AVOID LAISSEZFAIRELAISSEZFAIRE PREPRE

EMPTION

PREEMPTION

PREEMPTION AND SECTION 1983 DAMAGES STATE

AND LOCAL GOVERNMENTS MUST TREAD CAREFULLY

WHENEVER THEY IMPLEMENT ACTIONS AFFECTING

PRIVATE SECTOR EMPLOYERS UNIONS AND EMEM
PLOYEES

EMPLOYEES

EMPLOYEES

THE MACHINISTS LODGEGOLDENLODGEGOLDEN STATE

PREEMPTION DOCTRINE THEREFORE UNDERSCORES

THE RULE THAT DENIES BOTH FEDERAL AND STATE

GOVERNMENTS THE AUTHORITY TO ABRIDGE THE

PERSONAL LIBERTY OF COLLECTIVE BARGAINING

USUS CONST ART VI CL 2

2 NATIONAL LABOR RELATIONS ACT 29 VSCVSCVSCUSCUSCUSC 151170151170
WEST

151170WEST

151170WEST 19881988

3 SEE ARTHUR BRODY LABOR PREEMPTION AGAINAFTERAGAINAFTER THE

SEARING

THESEARING

THESEARING OF GALLLONGALLLONLLLONGARMON 13 SWULRSWULRSWULR 201 L982L98219821982 SEE

NOTE

SEENOTE

SEENOTE LINGLE V NORGE DIVISION OF MAGIC CHEF INC

REVOLMIOILIZINGREVOLUTIONIZING
THE

APPLICATION OF SUBSTAMIVESUBSTANTIVE SRARESTATE

LABOR

SRARELABOR

SRARELABOR LAW ROTO UNIONIZED EMPLOYEES 38 CATHULRCATHULRCATHULR
769 19891989

4 SAN DIEGO BUILDING TRADEVTRADEVTRADES COUNCILI GARMON359GARMON359GARMON1359GARMON1359
USUS

GARMON359US

GARMON359US

GARMON1359US

GARMON1359US 236 19591959 SEARS ROEBUCK CO 1 SAN DI8GODIEGO

COUNTY

DI8GOCOUNTY

DI8GOCOUNTY DI3TDIST COUNCIL OF CARPENTERS 436 USUS 180

19781978

5 LABOR MANAGEMENT RELATIONS ACT 29 USCUSCUSC 185

WEST

185WEST

185WEST 19881988 SEE ALLISCHALMERSALLISCHALMERS V LEUCK 471 USUS
202 19851985

6 FOR USE OF THE LAISSEZFAIRELAISSEZLAISSEZFAIRE TERM AS A PREEMPTION

THEORY

PREEMPTIONTHEORY

PREEMPTIONTHEORY
SEE BRODY SUPRA NOTE 3 AT 204 205 SEE ALSO

ARCHIBALD

ALSOARCHIBALD

ALSOARCHIBALD COX BOR LAW PREEMPTION REVISITED 85

HARVLREVHARVLREVHARVLREVLIARVLREVLIARVLREVLIARVLREV

85HARVLREV

85HARVLREV 1337 1352 19721972 ROBERT A GORMAN

BMICBORIC TEXT 0101ON LABOR01LABOR LAW 785 19761976
7 LODGE 76 INTLINTLIRNTLIRNTL ASSNASSN OF MACHINISRSMACHINISTS AEROSPACE

WORKERS

AEROSPACEWORKERS

AEROSPACEWORKERS V WICOLISINWISCONSIN EMPLOYMENREMPLOYMENT RELARIONSRELATIONS COLLIIICOLLIII NN

427 USUS 132 19761976 HEREINAFTER MACHINISTS LODGE

GOLDEN STATE TRANSIT CORP V CITY OF LASLOS ANGELES 475

USUS
475US

475US 608 19861986 HEREINAFTER GOLDEN STARE IJ11 GOLDEN

STATE

GOLDENSTATE

GOLDENSTATE TRAN3ITTRANSIT COLPCORP I CITY OF LO ALLGELESANGELES 493VS493VS493US493US
103 19891989 HEREINAFTER GODENGODENGOLDEN STATE 11

8 MACBINISTSMACHINISTS LADGELODGE 427 USUS 132149151132149151132149132149151 19761976
9LD9LD AT 134

10 DDID10D AT 135

IL1DIL1D

1211112111 AT 135136135136
13 ID AT 155

14LD14LD AT 146 149 155

1511115111 AT 140

16 GOLDEN STARESTATE I1 475 USUS 608 19851985
17 ID AT 609610609610
18LD18LD

191D191D

20 ID AT 6106J6106J610611611 I

2ID2ID AT61

22LD22LD

23M23M23142314

24 ID AT 612

25D25D A1618

26LD26LD NTTIT 6J9619

27LD27LD
28 GODENGODENGOLDEN SLATESTATE 11 493 VSVSUSUS 103 19891989
294229422942 VSCVSCVSCUSCUSCUSC 1983 WE T 19881988 SECLIONSECTION 1983 PROVIDES

EVERYEVERY PER ON WHO UNDER COLOR OF ANY STALUTESTATUTEANYSTALUTEANYSTATUTE

ORDINNNCEORDINANCE
REGULATION CUSTOM OR N NGC OF ANY SLATESTATE

OR

SLATEOR

SLATEOR TERRITORY OR THE DI TRIET OF COLUMBIA SUHJECTSSUBJECTS OR

CNUSESCAUSES

ORCNUSES

ORCNUSES TO BEHE SUBJECTED ANY CITIZEN OF THE VNITEDUNITED

4

STATES

4STATES

4STATES OR OTHER PERSON WITHIN THE JURISDICTION THEREOF TO

THE

TOTHE

TOTHE DEPRIVATION OF ANY RIGHTS PRIVILEGES OR IMMUNITIES

SECURED

IMMUNITIESSECURED

IMMUNITIESSECURED BY THE CONSTICOTIONCONSTITUTION AND LAWS SHANSHALL BE LIABLE TO

IHETHE

TOIHE

TOIHE

PARTY INJURED IN AN ACTION AT INWLAW SUIT IN EQUITY OR

OLHEROTHER

OROLHER

OROLHER
PROPER PROCEEDING

FOR REDRESS

30 SEESEC EMERGENCE OF A SECLIOLLSECTION 1983 CALSECALSECAUSE OF ACTIOLLACTION

ILLDERILLDERUNDER

ACTIOLLILLDER

ACTIOLLILLDER THETIRE NLRA GOLDELLGOLDEN STALESTATE TRALLSITTRANSIT
CORP V CITY OF

LASLOS

OFLAS

OFLAS ALLGELESANGELES 32 BCLREVBCLREVBCLREV 215 19901990 SEE FEDERAL

SRALLLESSRALLLESSTATUTES

FEDERALSRALLLES

FEDERALSRALLLES ALLDAND REGULARIOLLSREGULATIONS CIVIL RIGLRTSRIGHTS LAW SECTIOLLSECTION

1983 104 HARVLREVHARVLREVHARVLREV 339 19901990
31 GOLDELLGOLDEN STATE 1149311493 USUS 103 104 19891989
32LD32LD AT 105

33D33D AT 113

34 DDID34D AT 105

35 MIDDLESEX COIILTYCOIILTYCOUNTY SEWERAGE AILLRAILLRAUTH V NATIOLLALNATIONAL SEA

CLAMMERS

SEACLAMMERS

SEACLAMMERS ASS NN 453 USUS 119119 19811981
36 GODELLGODELLGOLDEN SLATESTATE 11 493 USUS AT 106

37 ID
CITING PELLNHLRSTPELLNHLRSTPCNNHURST STATE SCHOOL AND HOSPITAL V

HALDEL7LLALLHALDENNAN 451 USUS 1 19 19811981

38 DDID38D CITING WRIGLRTWRIGHT V ROALLOAKEROANOAKE REDEVELOPMELLTREDEVELOPMENT ALLDAND

HOLSILLGHOLSILLGHOUSING

ALLDHOLSILLG

ALLDHOLSILLG AIIIIRAUTH 479 USUS 418 430432430432 19871987
39 DDID39D CITING SMITLRSINITH V ROBILLSOILROBINSON 468 USUS 922 1003

1005 19841984
40 SEE SLPRASLPRASUPRA NOTE 1

41 GOLDELLGOLDEN STATE 11 493 USUS AT 107

42 ID AT 109

43 ID AT 108

44LD44LD AT 4 KENNEDY J11 DISSENTING

45LD45LD AT 116117116117
46 ASSOCIATED BUILDERS COIIRACTORSCOIIRACTORSCONTRACTORS 1V MASSACLRLSETTSMASSACLRLSETTSMASSACHUSETTS

WALEIWATER

MASSACLRLSETTSWALEI

MASSACLRLSETTSWALEI RESOURCES AITHAITH 935 F2DF2D 345 1ST1ST CIR 19911991
47 ID AT 348

48LD48LD

49 ID AT 353

50 ID AT 354

51 ID AT 354355354355
52 ID AT 354

53D53D AT 355357355357
CONSTRUCTION INDUSTRY EXEMPTIONS UNDER THE

NLRA
THENLRA

THENLRA ARE SPECIFIED UNDER SECTIONS 8E AND 8F
SECTION 8E MAKES IT AN UNFAIR LABOR PRACTICE FOR AN

EMPLOYER

ANEMPLOYER

ANEMPLOYER AND A UNION TO ENTER A HOTHOT CARGO

AGREEMENT WHEREBY ONE EMPLOYER BINDS ITSELF NOTITSELFNOT TO

DO

TODO

TODO BUSINESS WITH ANOTHER EMPLOYER OR PERSON

HOWEVER SECTION 8E CONTAINS A LIMITED EXEMPTION ON

HOTHOT
ONHOT

ONHOT
CARGO AGREEMENTS FOR THE CONSTRUCTION INDUSTRY

RELATINGRELATING

INDUSTRYRELATING

INDUSTRYRELATING
TO THE CONTRACTING OR SUBCONTRACTING OF WORK

TO

WORKTO

WORKTO

BE DONE AT THE SITE OF THE CONSTRUCTION 29 USCUSCUSC I

158 E SECTION 8T8181 CREATES ANOTHER EXEMPTION FOR THE

CONSTRUCTION

THECONSTRUCTION

THECONSTRUCTION INDUSTRY BY ALLOWING PREHIREPREPREHIRE
AGREEMENTS BETWEEN EMPLOYERS AND EMPLOYEES UNION

SHOP

UNIONSHOP

UNIONSHOP PROVISIONS AND AANDA CONDITION ESTABLISHING

MINIMUM
ESTABLISHINGMINIMUM

ESTABLISHINGMINIMUM TRAINING OR EXPERIENCE QUALIFICATIONS AND

AREAWIDEAREAWIDE
ANDAREAWIDE

ANDAREAWIDE SENIORITY 29 USCUSCUSC I 158 00 242244
54 RUM CREEK COAL SALES V CAPERTOLLCAPERTON 926 F2DF2D 353 4TH4TH

CIR1991CIR1991CIR1991

4THCIR1991

4THCIR1991

55LD55LD AT 356357356357
56ID56ID AT 365 CITING

MACLRILLISTSMACHINISTS LADGELODGE 427 USUS AT 153

57ID57ID AT 367

58 GLEMVOODGLENWOOD BRIDGE V CITY OF MILLNEAPOLISMINNEAPOLIS 940 R2DF2DF2D 367

8TH8TH

3678TH

3678TH CIR 19911991

59 ID AT 368

60 ID AT 370371370371
61ID61ID AT 371373371373
62 LIVADAS VU AIBRYAIBRYAUBRY 749 ESUPPFSUPPFSUPP 1526 NDCALNDCALNDCAL 19901990

63 CALIFORNIA LABOR CODE SECTION 203 REQUIRES EMPLOYERS

TO

EMPLOYERSTO

EMPLOYERSTO REMIT UNPAID WAGES TO DISEHNRGEDDISCHARGED EMPLOYEES

IMMEDIATELY

EMPLOYEESIMMEDIATELY

EMPLOYEESIMMEDIATELY UPON TERMINATION CALIFORNIA LABOR CODE

SECTION

CODESECTION

CODESECTION 201 PROVIDES PENALTIES FOR EMPLOYER NONNON

COMPLIANCE

NONCOMPLIANCE

NONCOMPLIANCE

64 LIVADAS V AUBRY 749 ESUPPFSUPPFSUPP AT 52815295281529152815291528
65 ID AT 1529

66 DDID66D
67LD67LD

68LD68LD AT 1531153215311532
69LD69LD AT 1540154115401541
70 MACHINISLSMACHINISTS LADGELODGE 427 VSVSUSUS 132

71 GOLDELLGOLDEN STATE I1 475 USUS 608 GOLDELLGOLDEN STALESTATE 11IL 493

USUS
493US

493US 103

72 ASSOCIATED BIILDERSBIILDERSBUILDERS COLLLRACTORSCONTRACTORS V MASSACLRLSETTSMASSACLRLSETTSMASSACHUSETTS

WATER

MASSACLRLSETTSWATER

MASSACLRLSETTSWATER RESOLRCESRESOLRCESRESOURCES ALLLHAUUTH SUPRA NOTE 46 GLENWOOD

BRIDGE

GLENWOODBRIDGE

GLENWOODBRIDGE
V CITY OFMINLLEAPOLISOFMINNEAPOLIS SLPRASLPRASUPRA 1I0TENOTE 58

73 RLLMRUIN CREEK COAL SALES V CAPERTON SUPRA NOTE 54

74 EMPLOYERS WERE PROTECTED AS BENEFICIARIES IN THE

GOLDEN

THEGOLDEN

THEGOLDEN STATE CASES ASSOCIATED BIILDERSBIILDERSBUILDERS

COIIRACTORSCOIIRACTORSCONTRACTORS RIMRIMRUM CREEK COAL SALES AND GLENWOOD

BRIDGE

GLENWOODBRIDGE

GLENWOODBRIDGE
UNIONS WERE PROTECTED ASPROTECTEDAS BENEFICIARIES IN

MACHINISTS

INMACHINISTS

INMACHINISTS LADGELODGE

75LD75LD
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THE ENFORCEABILITY OF AGREEMENTS TO ARBITRATE

EMPLOYMENT

ARBITRATEEMPLOYMENT

ARBITRATEEMPLOYMENT DISPUTES

BY

DISPUTESBY

DISPUTESBY

DISPUTESI

DISPUTESI

GERARD MORALES AND KELLY HUMPHREY

I INTRODUCTION

IN
INTRODUCTIONIN

THE PAST FEW YEARS THE FEDERAL JUDIJUDI

CIARY

JUDICIARY

JUDICIARY
HAS CONSIDERED THE APPLICABILITY OF THE

FEDERAL

THEFEDERAL

THEFEDERAL ARBITRATION ACT FAAFAA TO CONCON

TRACTS

CONTRACTS

CONTRACTS BETWEEN EMPLOYERS AND EMPLOYEES IN

WHICH

INWHICH

INWHICH THEY AGREE TO ARBITRATE EMPLOYMENT

DISPUTES

EMPLOYMENTDISPUTES

EMPLOYMENTDISPUTES
COURTS HAVE FOUND SUCH CONTRACTS

ENFORCEABLE

CONTRACTSENFORCEABLE

CONTRACTSENFORCEABLE DESPITE SECTION 1 OF THE FAA

WHICH EXCLUDES FROM THE ACTSACTS COVERAGE

CONTRACTSCONTRACTS

COVERAGECONTRACTS

COVERAGECONTRACTS OF EMPLOYMENT OF SEAMEN RAILRAIL

ROAD

RAILROAD

RAILROAD EMPLOYEES OR ANY OTHER CLASS OF WORKWORK

ERS

WORKERS

WORKERS ENGAGED IN FOREIGN AND INTERSTATE

COMMERCE

INTERSTATECOMMERCE

INTERSTATECOMMERCE

THIS ARTICLE FIRST REVIEWS RECENT SUPREME

COURT

SUPREMECOURT

SUPREMECOURT DECISIONS REGARDING THE ENFORCEABILITY

OF

ENFORCEABILITYOF

ENFORCEABILITYOF CONTRACTS CALLING FOR BINDING ARBITRATION

ANALYZES THE ISSUE IN THE CONTEXT OF AGREEAGREE

MENTS

AGREEMENTS

AGREEMENTS TO ARBITRATE DISPUTES ARISING OUT OF THE

EMPLOYMENT

THEEMPLOYMENT

THEEMPLOYMENT RELATIONSHIP BY DISCUSSING THE

SUPREME

THESUPREME

THESUPREME COURT DECISION IN GILMER V

INTERSTATEJOHNSONINTERSTATEJOHNSON LANE C01P2C01P2 AND PROGEPROGE

NY

PROGENY

PROGENY
AS WELL ASWELLAS THE POLICIES REFLECTED BY THE

UNIFORM

THEUNIFORM

THEUNIFORM ARBITRATION ACT AND THE MODEL

UNIFORM

MODELUNIFORM

MODELUNIFORM EMPLOYMENT TERMINATION ACT

AND CONCLUDES BY EXPLORING THE STRENGTH OF

THE

OFTHE

OFTHE FAASFAAS EXCLUSION OF EMPLOYMENT CONCON

TRACTS

CONTRACTS

CONTRACTS IN LIGHT OF THE WELLESTABLISHEDWELLESTABLISHED NANA
TIONAL

NATIONAL

NATIONAL POLICY FAVORING ARBITRATION OF LABOR

DISPUTES

LABORDISPUTES

LABORDISPUTES
REFLECTED IN THE CASES DEDDEDDECIDED

UNDER

DEDDEDUNDER

DEDDEDUNDER 301 OF THE LABOR MANAGEMENT

RELATIONS

MANAGEMENTRELATIONS

MANAGEMENTRELATIONS ACT3ACT3

II THE SUPREME COURTSCOURTS ARBITRATION

TRILOGY

ARBITRATIONTRILOGY

ARBITRATIONTRILOGY

THETRILOGYTHE

JUDICIARYSJUDICIARYS EARLY DISFAVOR TOWARDS

ARBITRATION

TOWARDSARBITRATION

TOWARDSARBITRATION HAS STEADILYSTEADILY ERODED IN RECENT

YEARS4YEARS4

RECENTYEARS4

RECENTYEARS4
THIS PROGRESSIVE EROSION CULMINATED

IN

CULMINATEDIN

CULMINATEDIN WHAT IS REFERRED TO AS THE 1980S TRILOGYTRILOGY

OF ARBITRATION CASES5CASES5 IN THOSE CASES THE

SUPREME

THESUPREME

THESUPREME COURT ENTHUSIASTICALLY ENDORSED

ARBITRATION

ENDORSEDARBITRATION

ENDORSEDARBITRATION AS AN EFFECTIVE AND EFFICIENT ALAL

TERNATIVE

ALTERNATIVE

ALTERNATIVE TO LITIGATION RECOGNIZING A GENERAL

FEDERALFEDERAL

GENERALFEDERAL

GENERALFEDERAL POLICY FAVORING ARBITRATION6ARBITRATION6

IN

ARBITRATION6IN

ARBITRATION6IN THE NEW TRILOGY THE SUPREME COURT

UPHELD

COURTUPHELD

COURTUPHELD AGREEMENTS TO ARBITRATE FEDERAL STATUSTATU

I

STATUI

STATUI GERALD MORALES IS A PARTNER IN THE

PHOENIX

THEPHOENIX

THEPHOENIX ARIZONA LAW FIRM OF SNELL

WILMELWILMER KELLY HUMPHREY IS AN ASSOASSO

CIATE

ASSOCIATE

ASSOCIATE IN THE SAME FIRM THEY SPECIALIZE

IN

SPECIALIZEIN

SPECIALIZEIN REPRESENTING MANAGEMENTNNANAGEINENT NATIONNATION

WIDE

NATIONWIDE

NATIONWIDE IN LABOR AND EMPLOYMENT LAW

MATTERS

LAWMATTERS

LAWMATTERS

TORY CLAIMS RAISED UNDERRAISEDUNDER THE SECURITIES

EXCHANGE

SECURITIESEXCHANGE

SECURITIESEXCHANGE ACT OF 1934 THE RACKETEER

INFLUENCED

RACKETEERINFLUENCED

RACKETEERINFLUENCED AND CORRUPT ORGANIZATIONS ACT

RICORICO AND THE SHERMAN ACT IN

ESSENCE

INESSENCE

INESSENCE THE SUPREME COURT HELD THAT THE

FAA

THEFAA

THEFAA STANDING ALONE MANDATES ENFORCEENFORCE

MENT

ENFORCEMENT

ENFORCEMENT OF ARBITRATION AGREEMENTS7AGREEMENTS7 THE FAASFAAS

MANDATE

FAASMANDATE

FAASMANDATE IS OVERRIDDEN ONLY BY SHOWING D1ATTHAT

CONGRESS

D1ATCONGRESS

D1ATCONGRESS INTENDED TO PRECLUDE A WAIVER OF

THE

OFTHE

OFTHE JUDICIAL FORUM FOR THE STATUTORY RIGHT AT

ISSUE8ISSUE8

ATISSUE8

ATISSUE8 THE COURT EMPHASIZED THAT SUSPISUSPISUSPI

CION

SUSPICION

SUSPICION OF ARBITRATION AS A METHOD OF WEAKENWEAKEN

ING

WEAKENING

WEAKENING
THE PROTECTIONS AFFORDED IN THE

SUBSTANTIVE

THESUBSTANTIVE

THESUBSTANTIVE LAW TO WOULDBEWOULDBECOMPLAINANTS

HAS

COMPLAINANTSHAS

COMPLAINANTSHAS FALLEN FAR OUT OF STEP WITH OUR CURRENT

STRONG

CURRENTSTRONG

CURRENTSTRONG
ENDORSEMENT OF THE FEDERAL STATUTES

FAVORING

STATUTESFAVORING

STATUTESFAVORING THIS METHOD OF RESOLVING DISDIS

PUTES9

DISPUTES9

DISPUTES9

THE
PUTES9THE

COURT REFUSED TO DECIDE THE ISSUE

LURKING

ISSUELURKING

ISSUELURKING BEHIND ITS ENTIRE ALIALYSISANALYSIS THE APAP

PLICABILITY

APPLICABILITY

APPLICABILITY OF THE FAASFAAS SECTION ONE EXCLUEXCLU

SION

EXCLUSION

EXCLUSION PROVIDING THAT NOTHINGNOTHING HEREIN

CONTAINED

HEREINCONTAINED

HEREINCONTAINED SHALL APPLYSHALLAPPLY TO CONTRACTS OF EMEMOFEM

PLOYMENT

EMPLOYMENT

EMPLOYMENT OF SEAMENOFSEAMEN RAILROAD EMPLOYEESRAILROADEMPLOYEES

OR ANY OTHER CLASS OF WORKERS ENGAGED IN

FOREIGN

INFOREIGN

INFOREIGN OR INTERSTATE COMMERCE

THE COURT HAS STATED WEWE ARE WELL PAST

THE

PASTTHE

PASTTHE TIME WHEN JUDICIAL SUSPICION OF THE DEDE

SIRABILITY

DESIRABILITY

DESIRABILITY OF ARBITRATION AND OF THE COMPECOMPE
TENCE

COMPETENCE

COMPETENCE OF ARBITRAL TRIBUNALS INHIBITED THE

DEVELOPMENT

THEDEVELOPMENT

THEDEVELOPMENT OF ARBITRATION AS AN ALTERNATIVE

MEANS

ALTERNATIVEMEANS

ALTERNATIVEMEANS OF DISPUTE RESOLUTION 10 THE COURT

NOTED

COURTNOTED

COURTNOTED THAT BY AGREEING TO ARBITRATE A STATUSTATU

TORY

STATUTORY

STATUTORY CLAIM A PARTY DOES NOT FOREGO THE SUBSUB

STANTIVE

SUBSTANTIVE

SUBSTANTIVE RIGHTS AFFORDED BY THE STATUTE IT

ONLY

ITONLY

ITONLY SUBMITS TO THEIR RESOLUTION IN AN ARBIARBI

TRAL

ARBITRAL

ARBITRAL RATHER THAN JUDICIAL FORUM II

SIMILARLY

IISIMILARLY

IISIMILARLY THE COURT HAS EMPHASIZED THAT

THETHE

THATTHE

THATTHE STREAMLINED PROCEDURES OF ARBITRATION

DO

ARBITRATIONDO

ARBITRATIONDO NOT ENTAIL ANY CONSEQUENTIAL RESTRICTIONCONSEQUENTIALRESTRIC

ON

RESTRICTIONON

RESTRICTIONON

SUBSTANTIVE RIGHTS2RIGHTS12

IN

RIGHTS2IN

RIGHTS2IN

RIGHTS12IN

RIGHTS12IN SUM THE COURT HAS EFFECTIVELY FOREFORE

CLOSED

FORECLOSED

FORECLOSED ANY ARGUMPNTARGUMENT AGAINST ARBITRATION AS

AN

ASAN

ASAN INADEQUATE OR INCOMPETENT FORUM FOR THE

RESOLUTION

THERESOLUTION

THERESOLUTION OF DISPUTES

III EMPLOYMENT DISPUTES GILMER

ON

GILMERON

GILMERON MAY 131991131991 THE SUPREME COURT DEDE

CIDED

DECIDED

DECIDED GILMER V INTERSTATEJOHNSONINTERSTATEJOHNSONINTERSTATELOHNSON LANE

CJIP13CJIP13CORP13CORP13CORP13

LANECJIP13

LANECJIP13
IN GILMER THE COURT CONSIDERED THE

ISSUE

THEISSUE

THEISSUE OF WHETHEROFWHETHER A CLAIM OF AGE DISCRIMINADISCRIMINA

TION

DISCRIMINATION

DISCRIMINATION UNDER THE AGE DISCRIMINATION IN

EMPLOYMENT

INEMPLOYMENT

INEMPLOYMENT ACT ADEAADEA WAS SUBJECT TO

COMPULSORY

TOCOMPULSORY

TOCOMPULSORY ARBITRATION PURSUANT TO AN AGREEAGREE

MENT

AGREEMENT

AGREEMENT TO ARBITRATE DISPUTES ARISINGARISING OUT OF THE

EMPLOYMENT

THEEMPLOYMENT

THEEMPLOYMENT THIS AGREEMENT WAS INCLUDED

IN

INCLUDEDIN

INCLUDEDIN A SECURITIES REGISTRATION APPLICATION

INTERSTATEJINTERSTATEJOHNSON LANE CORP

INTERSTATEINTERSTATE HIRED ROBERT GILMER AS MANMAN

AGER

MANAGER

MANAGER
OF FINANCIAL SERVICES IN HIS REGISTRAREGISTRA

TION

REGISTRATION

REGISTRATION WITH THE NEW YORK STOCK EXCHANGE

HE AGREED TOTO ARBITRATE ANY DISPUTE CLAIM

OR

CLAIMOR

CLAIMOR CONTROVERSY ARISING BETWEEN HIM AND

INTERSTATE

ANDINTERSTATE

ANDINTERSTATE THATTHAT IS REQUIRED TO BE ARBITRATED

UNDER

ARBITRATEDUNDER

ARBITRATEDUNDER THE RULES CONSTITUTIONS OR BYLAWSBYLAWS OF

THE

OFTHE

OFTHE ORGANIZATIONS WITH WHICH I REGISTER

THE RULES OF THE NEW YORK STOCK EXCHANGE

PROVIDED

EXCHANGEPROVIDED

EXCHANGEPROVIDED
FOR THE ARBITRATION OF ANY CONCON

TROVERSY

CONTROVERSY

CONTROVERSY
BETWEEN A REGISTERED REPRESENTAREPRESENTA

TIVE

REPRESENTATIVE

REPRESENTATIVE AND ANY MEMBER OR MEMBER

ORGANIZATION

MEMBERORGANIZATION

MEMBERORGANIZATION ARISING OUT OFTHE EMPLOYMENT

OR

EMPLOYMENTOR

EMPLOYMENTOR

TERMINATION OF EMPLOYMENT OF SUCH REGREG

ISTERED

REGISTERED

REGISTERED REPRESENTATIVE
14 UPON HIS TERMITERMI

NATION

TERMINATION

TERMINATION GILMER BROUGHT SUIT IN FEDERAL COURT

AGAINST

COURTAGAINST

COURTAGAINST
INTERSTATE ALLEGING AGE DISCRIMINADISCRIMINA

TION

DISCRIMINATION

DISCRIMINATION IN VIOLATION OF THE ADEA INTERSTATE

FILED

INTERSTATEFILED

INTERSTATEFILED A MOTION TO COMPEL ARBITRATION BASED

UPON

BASEDUPON

BASEDUPON
THE ARBITRATION AGREEMENT IN GILMERSGILMERS

REGISTRATION

GILMERSREGISTRATION

GILMERSREGISTRATION APPLICATION AND PURSUANT TO THE

FAA

THEFAA

THEFAA THE UNITED STATES COURT OF APPEALS

FOR

APPEALSFOR

APPEALSFOR THE FOURTH CIRCUIT REVERSED THE DISTRICT

COURTSCOURTS

DISTRICTCOURTS

DISTRICTCOURTS DECISION AND BASED ON THEDIE ARBITRAARBITRA

TION

ARBITRATION

ARBITRATION TRILOGY FOUND THAT GILMERSGILMERS AGE CLAIM

WAS

CLAIMWAS

CLAIMWAS SUBJECT TO THE ARBITRATION AGREEMENT 15

THE

15THE

15THE SUPREME COURT AFFIRMED THE FOURTH

CIRCUITSCIRCUITS

FOURTHCIRCUITS

FOURTHCIRCUITS DECISION FINDING THAT GILMER HAD

WAIVED

HADWAIVED

HADWAIVED HIS RIGHT TO A JUDICIAL FORUM BY

AGREEING

BYAGREEING

BYAGREEING IN HIS SECURITIES REGISTRATION FMIDFORM

TO ARBITRATE ALL EMPLOYMENTRELATEDEMPLOYMENTRELATED ISIS

SUES16SUES16

ISSUES16

ISSUES16 THE COURT NOTED ITS RECENT TRILOGY

OF

TRILOGYOF

TRILOGYOF ARBITRATION CASES FAVORING THE ENFORCEENFORCE

ABILITY

ENFORCEABILITY

ENFORCEABILITY
OF ARBITRATION AGREEMENTS AND EMEM

PHASIZED

EMPHASIZED

EMPHASIZED THAT IT WAS GILMERSGILMERS BURDEN TO

SHOW

TOSHOW

TOSHOW CONGRESS INTENDED TO PRECLUDE WAIVWAIV

ER

WAIVER

WAIVER OF THE JUDICIAL FORUM FOR ADEA CLAIMS

SINCE THE ADEA DID NOTDIDNOT ADDRESS THE ISSUE

OF

ISSUEOF

ISSUEOF JUDICIAL WAIVER EITHER IN ITS TEXT ORJIN ITS

LEGISLATIVE

ITSLEGISLATIVE

ITSLEGISLATIVE HISTORY GILMER WAS UNA1L1E TO

MEET

TOMEET

TOMEET THIS BURDEN

SEE ARBITRATE PAGE 6

5

ING

5ING

5ING ENFORCEMENT

ENFORCEMENT FAASMANDATE

FAASMANDATE

FAASMANDATE

FAASMANDATE THATCONGRESS

THATCONGRESS OFTHE

OFTHE ATISSUE8

ATISSUE8

ATISSUE8

ATISSUE8 SUSPICION

SUSPICION WEAKENING

WEAKENING
THESUBSTANTIVE

THESUBSTANTIVE

CURRENTSTRONG

CURRENTSTRONG STATUTESFAVORING

STATUTESFAVORING DISPUTES9

DISPUTES9

DIS

DIS
PUTES9

PUTES9

DISPUTES9THE

DISPUTES9THE

ISSUELURKING

ISSUELURKING APAPPLICABILITY

APPLICABILITY EXCLUSION

EXCLUSION HEREINCONTAINED

HEREINCONTAINED
EMPLOYMENT

EMPLOYMENT



ARBITRATE FROM PAGE 5

UNFORTUNATELY

5UNFORTUNATELY

5UNFORTUNATELY FOR PRACTITIONERS IN EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT LAW THE COURT REFUSED TO DECIDE

THE

DECIDETHE

DECIDETHE ISSUE LURKING
BEHIND ITS ENTIRE ANALYSIS

THE APPLICABILITY OF THE FAASFAAS SECTION ON

EXCLUSION PROVIDING THAT NOTHINGNOTHING HEREIN

CONTAINED

HEREINCONTAINED

HEREINCONTAINED SHALL APPLY TO CONTRACTS OF EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT OF SEAMEN RAILROAD EMPLOYEES

OR ANY OTHER CLASS OF WORKERS ENGAGED IN

FOREIGN

INFOREIGN

INFOREIGN OR INTERSTATE COMMERCE IN RERE

SPONSE

RESPONSE

RESPONSE TO GILMERSGILMERS ARGUMENT THAT SECTION

ONE

SECTIONONE

SECTIONONE
OF THE FAA EXCLUDES FROM ITS

SCOPE
ALL

CONTRACTSCONTRACTS

ALLCONTRACTS

ALLCONTRACTS OF EMPLOYMENT THE COURT STATSTAT

ED

STATED

STATED IN A FOOTNOTE THAT IT LEFT THE ISSUE FOR ANANAN
OTHER

ANOTHER

ANOTHER DAY17 IN THE COURTS VIEW IT WAS

UNNECESSARY

WASUNNECESSARY

WASUNNECESSARY TO DECIDE THE ISSUE BECAUSE THE

ARBITRATION

THEARBITRATION

THEARBITRATION CLAUSE IN QUESTION WAS NOT CONCON

TAINED

CONTAINED

CONTAINED IN A CONTRACTCONTRACT OF EMPLOYMENT BUT

RATHER

BUTRATHER

BUTRATHER IN GILMERSGILMERS SECURITY REGISTRATION APAP

PLICATION

APPLICATION

APPLICATION
WHICH WAS A CONTRACT WITH THE SESE

CURITIES

SECURITIES

SECURITIES EXCHANGE NOT WITH INTERSTATE 18

IV GILMERSGILMERS PROGENY AND THE FAA
SEVERAL

FAASEVERAL

FAASEVERAL FEDERAL COURTS HAVE HAD THE OPOP
PORTUNITY

OPPORTUNITY

OPPORTUNITY ALREADY TO APPLY AND INTERPRET

GILMER

INTERPRETGILMER

INTERPRETGILMER

A SEX DISCRIMINATION UNDER THE

ASEINYSEASENYSEASENYSE
THEASEINYSE

THEASEINYSE ARBITRATION CLALLSECLAUSE

THE

CLALLSETHE

CLALLSETHE SIXTH CIRCUIT COURT OF APPEALS APAP

PLIED

APPLIED

APPLIED
GILMER IN THE CONTEXT OF A TITLE VJI

SEX

VJISEX

VJISEX DISCRIMINATION ACTION IN WILLIS VRT DEA

WITTER REYNOLDS INC 19 THE PLAINTIFF FILED

A

FILEDA

FILEDA

SEXUAL HARASSMENT ACTION AGAINST HER EMEM
PLOYER

EMPLOYER

EMPLOYER DEAN WITTER DEAN WITTER FILED A

MOTION

AMOTION

AMOTION TO COMPEL ARBITRATION BASED ON THE

PLAINTIFFSPLAINTIFFS

THEPLAINTIFFS

THEPLAINTIFFS EXECUTION OF A SECURITIES REGISREGIS

TRATION

REGISTRATION

REGISTRATION FORM FILED WITH THE AMERICAN AND

NEW

ANDNEW

ANDNEW YORK STOCK EXCHANGES IN HER REGISREGIS

TRATIONS

REGISTRATIONS

REGISTRATIONS SHE AGREED TO ARBITRATEARBITRATE ANY DISDIS

PUTE

DISPUTE

DISPUTE
CLAIM OR CONTROVERSY THAT MAY ARISE

BETWEEN

ARISEBETWEEN

ARISEBETWEEN ME AND MY FINNFIRM THAT IS REQUIRED

TO

REQUIREDTO

REQUIREDTO BE ARBITRATED UNDERARBITRATEDUNDER THE RULES CONSTITUCONSTITU

TIONS

CONSTITUTIONS

CONSTITUTIONS OR BYLAWSBYLAWS OF THE ORGANIZATIONS WITH

WHICH

WITHWHICH

WITHWHICH IREGISTERIREGISTER
20 AS WAS THE CASE IN

GILMERGILTNER

INGILMER

INGILMER THOSE RULES REQUIRED THAT DISPUTES

ARISING

DISPUTESARISING

DISPUTESARISING OUT OF THE EMPLOYMENT RELATIONSHIP

BE

RELATIONSHIPBE

RELATIONSHIPBE SUBMITTED TO ARBITRATION THE SIXTH

CIRCUIT

SIXTHCIRCUIT

SIXTHCIRCUIT REVERSED THE DISTRICT COURTSCOURTS DENIAL

OF

DENIALOF

DENIALOF DEAN WITTERSWITTERS MOTION TO COMPEL FINDING

GILMER

FINDINGGILMER

FINDINGGILMER DISPOSITIVE OF EVERYOFEVERY ARGUMENT PREPRE

SENTED

PRESENTED

PRESENTED BY THE PLAINTIFF THE COURT EMPHAEMPHA
SIZED

EMPHASIZED

EMPHASIZED THAT NOTHING IN TITLE VIISVIIS TEXT OR

LEGISLATIVE

ORLEGISLATIVE

ORLEGISLATIVE HISTORY PROHIBITS THE ARBITRATION

OF

ARBITRATIONOF

ARBITRATIONOF EMPLOYMENT DISCRIMINATION CLAIMS21CLAIMS21

IN

CLAIMS21IN

CLAIMS21IN BENDER V SMITH BAMEYBARNEY HARRIS

UPHAM CO INC22INC221NC221NC22 THE PLAINTIFFEMPLOYPLAINTIFFEMPLOY
EE

PLAINTIFFEMPLOYEE

PLAINTIFFEMPLOYEE

SUED HER EMPLOYER FOR TITLE VLLVII VIOLAVIOLA

TIONS

VIOLATIONS

VIOLATIONS AS WELL ASWELLAS BREACH OF CONTRACT

6

INTENTIONAL

6INTENTIONAL

6INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

AND OTHER COMMON LAW CLAIMS

THE EMPLOYER MOVED TO COMPEL ARBITRAARBITRA

TION

ARBITRATION

ARBITRATION OF THE SUIT POINTING TO HER REGISTRATION

WITH

REGISTRATIONWITH

REGISTRATIONWITH SECURITIES EXCHANGES WHICH CONTAINED

AN

CONTAINEDAN

CONTAINEDAN AGREEMENT TO ARBITRATE ANY DISPUTES BEBEBE
TWEEN

BETWEEN

BETWEEN ME AND MY FINNFIRM THE EMPLOYEE ARAR

GUED

ARGUED

ARGUED THAT SHE WAS FRAUDULENTLYFRAUDULENTLY INDUCED

INTO SIGNING THE AGREEMENT BECAUSE HER EMEM
PLOYER

EMPLOYER

EMPLOYER
FAILED TO AFFIRMATIVELY DISCLOSE TO HER

THE

HERTHE

HERTHE SPECIFIC CLAUSE AND THAT ENFORCEMENT

WOULD

ENFORCEMENTWOULD

ENFORCEMENTWOULD CONTRAVENE PUBLIC POLICY SHE CONCON

TENDED

CONTENDED

CONTENDED THAT 9 U SCSCSC 4 MANDATES A JURY

TRIAL

JURYTRIAL

JURYTRIAL ON WHETHER THERE EXISTED AN AGREEMENT

TO

AGREEMENTTO

AGREEMENTTO ARBITRATE CLAIMS ARISING FROM HER EMPLOYEMPLOY

MENT
EMPLOYMENT

EMPLOYMENT

THERE IS NO PERSUASIVE ARGUMENT TODAY TO

JLLSTIFYJUSTIFY

TOJLLSTIFY

TOJLLSTIFY THE EXCLUSION OF AGREEMENTS TO ARAR

BITRATE

ARBITRATE

ARBITRATE DISPLLTESDISPUTES ARISING OLLTOUT OF THE EMPLOYEMPLOY

MENT

EMPLOYMENT

EMPLOYMENT RELATIONSHIP FROM THE ENFORCEMENT

MECHANISMS

ENFORCEMENTMECHANISM

ENFORCEMENTMECHANISM OF THE FAA

THE COURT HELD THAT AJURY TRIAL WASTRIALWAS NOT

REQUIRED

NOTREQUIRED

NOTREQUIRED AS THE PLAINTIFF WAS CHALLENGING

ONLY

CHALLENGINGONLY

CHALLENGINGONLY
THE SCOPE OF THE CLAUSE AND NOT THE EXEX

ISTENCE

EXISTENCE

EXISTENCE OF THE AGREEMENT THE COURT ALSO REREALSORE

JECTED

REJECTED

REJECTED PLAINTIFFSPLAINTIFFS CLAIM OF FRAUDULENT

INDUCEMENT

FRAUDULENTINDUCEMENT

FRAUDULENTINDUCEMENT EXPLAINING THAT SHE COULD NOT

DEMONSTRATE

NOTDEMONSTRATE

NOTDEMONSTRATE RELIANCERELIANCE ON AN AFFIRMATIVE

FALSE

AFFIRMATIVEFALSE

AFFIRMATIVEFALSE REPRESENTATION OR THE WITHHOLDING OF

TRUTH

OFTRUTH

OFTRUTH WHEN IT SHOULD HAVE BEEN DISCLOSED

FINALLY THE COURT HELD THAT ANY PUBLIC POLPOL

ICY

POLICY

POLICY ARGUMENTS AGAINST THE ENFORCEMENT OF

AGREEMENTS

OFAGREEMENTS

OFAGREEMENTS TO ARBITRATE TITLE VII CLAIMS

WEREWERE

CLAIMSWERE

CLAIMSWERE NECESSARILY REJECTED BY GILMER

THUS THE COMMON LAW CLAIMS AS WELL AS

THE

ASTHE

ASTHE STATUTORY CLAIM WERE SUBJECT TO ARBITRAARBITRA

TION

ARBITRATION

ARBITRATION

THE NINTH CIRCUIT RECENTLY ADDRESSED THE

ISSUE

THEISSUE

THEISSUE OF WHETHER THE FEDERAL EMPLOYEE

POLYGRAPH

EMPLOYEEPOLYGRAPH

EMPLOYEEPOLYGRAPH PROTECTION ACT EPPAEPPA PROPRO
HIBITS

PROHIBITS

PROHIBITS A WAIVER OF THE JUDICIAL FORUM IN

FAVOR

INFAVOR

INFAVOR OF ARBITRATION AS PROVIDED FOR IN A SESE

CURITIES

SECURITIES

SECURITIES REGISTRATION APPLICATION IN SAARI

V

SAARIV

SAARIV SMITH BARNEY HARRIS UPHAM CO

INC23INC23 SAARI AN EMPLOYEE WHO HAD SIGNED

AN

SIGNEDAN

SIGNEDAN AGREEMENT TO ARBITRATE DISPUTES BETWEEN

MEME
BETWEENME

BETWEENME AND MY FIRM WAS FIRED FOR STEALING

FROM

STEALINGFROM

STEALINGFROM A CLIENT OF THE EMPLOYER AFTER THE EMEM
PLOYEE

EMPLOYEE

EMPLOYEE WAS AILEGEDLYALLEGEDLY ASKED TO SUBMIT TO A

POLYGRAPH

APOLYGRAPH

APOLYGRAPH TESTLEST IN VIOLATION OF THE EPPA HE

FILED

HEFILED

HEFILED SUIT FOR EPPA VIOLATIONS AS WEL1WELL AS A

COMMON

ACOMMON

ACOMMON LAW CLAIM FOR SLANDER THE EMEM
PLOYER

EMPLOYER

EMPLOYER MOVED TO COMPEL RUBITRATIONRUBITRATIONARBITRATION POINTPOINT

ING

POINTING

POINTING
TO GILMER THE EMPLOYEE ARGUED THAT

BECAUSE

THATBECAUSE

THATBECAUSE THE EPPA PROVIDES AJUDICIALJUDICIAL ENEN

FORCEMENT

ENFORCEMENT

ENFORCEMENT
PROCESS

AND AN ANTIWAIVANTIWAIV R PROPRO

VISION

PROVISION

PROVISION CONGRESS INTENDED TO EXCLUDE EPPA

CLAIMS

EPPACLAIMS

EPPACLAIMS FROM FAA THE COURT DISAGREED

STATING THAT THE COURTCOURT MADE IT VERY CLEAR

IN

CLEARIN

CLEARIN GILMER THAT THE FACT THAT A PARTICULAR

STATUTE

PARTICULARSTATUTE

PARTICULARSTATUTE EMBODIES A JUDICIAL ENFORCEMENT

PROCESS

ENFORCEMENTPROCESS

ENFORCEMENTPROCESS
DOES NOT EXCLUDE ARBITRATION24ARBITRATION24ARBITRATION24 THE

COURT

THECOURT

THECOURT HELD THAT THE EMPLOYEESEMPLOYEES SLANDER

CLAIM

SLANDERCLAIM

SLANDERCLAIM WAS ALSO SUBJECT TO ARBITRATION BEBE

CAUSE

BECAUSE

BECAUSE IT FOUND THAT HIS ALLEGED THEFT FROM A

CLIENT

ACLIENT

ACLIENT AROSE OUT OF HIS EMPLOYMENT25EMPLOYMENT25

B AGE DISCRIMINATION UNDER A

PARTNERSHIP

APARTNERSHIP

APARTNERSHIP AGREEMENT CLALLSECLAUSE

AN

CLALLSEAN

CLALLSEAN AGE DISCRIMINATION CASE WHICH DISDIS

CUSSES

DISCUSSES

DISCUSSES AND INTERPRETS GILMER IS GEORGE

DANCU

GEORGEDANCU

GEORGEDANCU V COOPERS LYBRAND 26 DECIDED ONDECIDEDON

DECEMBER

ONDECEMBER

ONDECEMBER 3 1991 BY THE DISTRICT COURT FOR

THE

FORTHE

FORTHE EASTERN DISTRICT OF PERMSYLVANIALNPERMSYLVANIALNPENNSYLVANIA THAT

CASE

THATCASE

THATCASE THE PLAINTIFF MR DANCU WAS HIRED BY

COOPERS

BYCOOPERS

BYCOOPERS LYBRAND CLCL AS THE DIRECDIREC

TOR

DIRECTOR

DIRECTOR
OF A GROUP

OF MANAGEMENT CONSULTING

SERVICES

CONSULTINGSERVICES

CONSULTINGSERVICES UPON BECOMING A PARTNER AT CLCL
FIVE

CLFIVE

CLFIVE YEARS LATER HE EXECUTED A PARTNERSHIP

AGREEMENT

PARTNERSHIPAGREEMENT

PARTNERSHIPAGREEMENT WHICH INCLUDED A PROVISION RERE

QUIRING

REQUIRING

REQUIRING ARBITRATION OF ANY CLAIMS OR CONTROCONTRO

VERSIES

CONTROVERSIES

CONTROVERSIES ARISING OUT OF THE AGREEMENT OR THE

PRACTICES

THEPRACTICES

THEPRACTICES AND AFFAIRS OF CLCL AFTER DANCU

WAS

DANCUWAS

DANCUWAS ASKED TO WITHDRAW FROM THE PARTNERPARTNER

SHIP

PARTNERSHIP

PARTNERSHIP

HE FILED A CHARGE WITH THE EEOC ALAL

LEGING

ALLEGING

ALLEGING AGE DISCRIMINATION IN VIOLATION OF THE

ADEA
THEADEA

THEADEA WHEN THE EEOC DECLINED TO RE

VIEW

REVIEW

REVIEW HIS CLAIM BECAUSE HE WAS A PARTNE

AND

PARTNEAND

PARTNEAND NOTANDNOT ENTITLED TO ADEA PROTECTION

DANCU FILED SUIT IN FEDERAL COURT AL1EGINGALLEGING

VIOLATIONS

AL1EGINGVIOLATIONS

AL1EGINGVIOLATIONS OF THE ADEA AND A COMMON LAW

WRONGFUL

LAWWRONGFUL

LAWWRONGFUL DISCHARGE CLAIM CLCLFILED A MOMO
TION

MOTION

MOTION TO COMPEL ARBITRATION PURSUANT TO THE

ARBITRATION

THEARBITRATION

THEARBITRATION CLAUSE IN THE PARTNERSHIP AGREEAGREE

MENT

AGREEMENT

AGREEMENT AND THE FAA
THE COURT FOUND THAT THE THRESHOLDTHRESHOLD

QUESTION

THRESHOLDQUESTION

THRESHOLDQUESTION IS WHETHER THE ARBITRATION AGREEAGREE

MENT

AGREEMENT

AGREEMENT IS WITHIN THE SCOPE OF THE FAA27FAA27

NOTING

FAA27NOTING

FAA27NOTING THAT GILMER EXPRESSLY
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AND

6AND

6AND RAILWAY WORKERS WITH THE WORDS ANYANY
OTHER

ANYOTHER

ANYOTHER CLASS OF WORKERS ENGAGED IN FOREIGN

OR

FOREIGNOR

FOREIGNOR INTERSTATE COMMERCE THE DRAFTERS OF

FAA

OFFAA

OFFAA SECTION 1 INTENDED TO EXCLUDE FROM

THE

FROMTHE

FROMTHE FAASFAAS COVERAGE ONLY ARBITRATION AGREEAGREE

MENTS

AGREEMENTS

AGREEMENTS COVERING CLASSES OF WORKERS ACTIVELY

INVOLVED

ACTIVELYINVOLVED

ACTIVELYINVOLVED IN THE TRANSPORTATION INDUSTRY IF

IT

IFIT

IFIT HAD HAVE BEEN THE DRAFTERS INTENT TO EXEX

EMPT

EXEMPT

EXEMPT ALL CONTRACTS OF EMPLOYMENT THEYALTHEYALTHEYAL

MOST

THEYALMOST

THEYALMOST CERTAINLY WOULD EXPLICITLY HAVE SO

STATED

SOSTATED

SOSTATED WITHOUT QUALIFICATION3OQUALIFICATION30

C ARBITRATION CLAUSE IN A PERSONNEL

POLICY

PERSONNELPOLICY

PERSONNELPOLICY MANUAL

IN

MANUALIN

MANUALIN CORION CORPORATION VS CHEN31 THE

COURT

THECOURT

THECOURT CONSIDERED AN ARBITRATION PROVISO CONCON

TAINED

CONTAINED

CONTAINED IN CORIONSCORIONS PERSONNEL POLICY MANUAL

THE

MANUALTHE

MANUALTHE MANUALMANUAL WHICH IN ESSENCE PROVIDED

THAT

PROVIDEDTHAT

PROVIDEDTHAT SITUATIONSSITUATIONS INVOLVING SEVERE PENALTIES

TERMINATION OR ALLEGED DISCRIMINATION

WERE SUBJECT TO ARBITRATION HERE THE EMEM
PLOYEE

EMPLOYEE

EMPLOYEE CHEN INVOKED THE ARBITRATION PROPRO

CEDURES

PROCEDURES

PROCEDURES IN THE MANUAL AND CORION DECLINED

MAINTAINING THAT THE ARBITRATION PROVISO WAS

NOT

WASNOT

WASNOT AN ARBITRATION AGREEMENT AND IN ANY

EVENT

ANYEVENT

ANYEVENT WAS NOT ENFORCEABLE BECAUSE NEITHER

THE

NEITHERTHE

NEITHERTHE FAA NOR THE MASSACHUSETTS UNIFORM

ARBITRATION

UNIFORMARBITRATION

UNIFORMARBITRATION ACT APPLIED TO ARBITRATION

AGREEMENTS

ARBITRATIONAGREEMENT

ARBITRATIONAGREEMENT
CONTAINED IN EMPLOYMENT CONCON

TRACTS

CONTRACTS

CONTRACTS CHEN FILED AN ACTION TO COMPEL ARAR

BITRATION

ARBITRATION

ARBITRATION

THE COURT FOUND THAT THE FAA APPLIED TO

CHENSCHENS

TOCHENS

TOCHENS EMPLOYMENT CONTRACT BECAUSE THE

CONTRACT

THECONTRACT

THECONTRACT CONSTITUTED AA CONTRACT EVIDENCING

A

EVIDENCINGA

EVIDENCINGA TRANSACTION INVOLVING COMMERCE THE

COURT

THECOURT

THECOURT AS IN DANCU ADOPTED THE TENNEY

PROPOSITION

TENNEYPROPOSITION

TENNEYPROPOSITION
THAT FAA SECTION 1 DOES NOT EXEX

ELUDECLUDE

EXELUDE

EXELUDE ALL CONTRACTS OF EMPLOYMENT FROM ITS

SCOPE

ITSSCOPE

ITSSCOPE
BUT RATHER EXCLUDES ONLY CONTRACTS OF

EMPLOYMENT

OFEMPLOYMENT

OFEMPLOYMENT FOR WORKERS ACTUALLY ENGAGED

IN

ENGAGEDIN

ENGAGEDIN THE TRANSPORTATION INDUSTRY

D ARBITRATION CLAUSE IN ALLAN EMPLOYMENT

APPLICATION

EMPLOYMENTAPPLICATIO

EMPLOYMENTAPPLICATIO

INAPPLICATIONINMAGO V SHEARSON LEHMAN HUTTON

INC32INC32

HUTTONINC32

HUTTONINC32 THE NINTH CIRCUIT COURT OF APPEALS

COMPELLED

APPEALSCOMPELLED

APPEALSCOMPELLED ARBITRATION OF AN EMPLOYEESEMPLOYEES

MAGO

EMPLOYEESMAGO

EMPLOYEESMAGO SEXUAL HARASSMENT CLAIMS MAGO

HAD

MAGOHAD

MAGOHAD SIGNED AN EMPLOYMENTEMPLOYMENT APPLICATION

REQUIRING HER TO ARBITRATE EMPLOYMENT DISDIS

PUTES

DISPUTES

DISPUTES
THE COURT DECLINED TO ADDRESS THE APAP

PLICABILITY

APPLICABILITY

APPLICABILITY
OF THE FAA BECAUSE MAGO FAILED

TO

FAILEDTO

FAILEDTO

RAISE THE ISSUE WHICH THE COULTCOURT DESCRIBED

AS

DESCRIBEDAS

DESCRIBEDAS

ANAN UNRESOLVED QUESTION33 THE COURT

HELD

COURTHELD

COURTHELD THAT MAGO HAD NOT MET HER BURDEN OF

SHOWING

OFSHOWING

OFSHOWING THAT CONGRESS IN ENACTING TITLE

VII

TITLEVII

TITLEVII INTENDED TO PRECLUDE ARBITRATION OF

CLAIMS

OFCLAIMS

OFCLAIMS UNDER THE ACT IT HELD THAT ALTHOUGH

GILMER

ALTHOUGHGILMER

ALTHOUGHGILMER INVOLVED THE ADEA RATHER THAN

TITLE

THANTITLE

THANTITLE VII THE SIMILARITY OF THE STATUTES NENE

CESSITATED

NECESSITATED

NECESSITATED THAT THE ARBITRATION AGREEMENT BE

ENFORCED

BEENFORCED

BEENFORCED 34

V SECTION ONE OF THE FAA A HISTORICAL

PERSPECTIVE

HISTORICALPERSPECTIV

HISTORICALPERSPECTIV

ASPERSPECTIVEAS
DESCRIBED ABOVE IN THE CASES ADAD

DRESSING

ADDRESSING

ADDRESSING THIS ISSUE COURTS HAVE WRESTLED

WITH

WRESTLEDWITH

WRESTLEDWITH THE QUESTION OF CONGRESSSCONGRESSS INTENT IN

EXCLUDING

INEXCLUDING

INEXCLUDING FROM THE FAASFAAS SCOPE CONTRACTSCONTRACTS

OF

CONTRACTSOF

CONTRACTSOF EMPLOYMENT OF WORKERS ENGAGED IN

INTERSTATE COMMERCE THE SKETCHY LEGISLALEGISLA

TIVE

LEGISLATIVE

LEGISLATIVE HISTORY AMBIGUOUS AND DOES NOT

STRONGLY

NOTSTRONGLY

NOTSTRONGLY SUPPORT A BROAD EXCLUSION FROM

COVERAGE

FROMCOVERAGE

FROMCOVERAGE
FOR INDIVIDUAL EMPLOYMENT ARBIARBI

TRATION

ARBITRATION

ARBITRATION AGREEMENTS IF ANYTHING THE RECORD

COMBINED WITH LEGAL DEVELOPMENT SINCE

THEN

SINCETHEN

SINCETHEN TENDS TOWARD THE OPPOSITE CONCLUSION

THE FAA WAS ORIGINALLY DRAFTED BY THE

AMERIC

THEAMERIC

THEAMERIC N BAR ASSOCIATIONSASSOCIATIONS COMMITTEE ON

COMMERCE

ONCOMMERCE

ONCOMMERCE TRADE AND COMMERCIAL LAW

TO

LAWTO

LAWTO ADDRESS THETHE FURTHER EXTENSION OF THE

PRINCIPLE

THEPRINCIPLE

THEPRINCIPLE
OF COMMERCIAL ARBITRATION35COMMERCIALARBITRATIO IT

WAS

ITWAS

ITWAS ENACTED ON FEBRUARY 12 1925 AND

LATER

ANDLATER

ANDLATER CODIFIED AT TITLE 9 OF THE UNITED STATES

CODE

STATESCODE

STATESCODE IN 194736194736194736

WHILE

194736WHILE

194736WHILE IT IS CLEAR FROM THE FAASFAASFAN LEGISLALEGISLA

TIVE

LEGISLATIVE

LEGISLATIVE HISTORY THAT IT WAS BASICALLY INTENDED

TO

INTENDEDTO

INTENDEDTO APPLY TO COMMERCIAL CONTRACTS BETWEEN

MERCHANTS

BETWEENMERCHANTS

BETWEENMERCHANTS THERE IS LITTLE THAT ADDRESSES ITS

EXCLUSION

ITSEXCLUSION

ITSEXCLUSION FOR CONTRACTSCONTRACTS OF EMPLOYMENT OF

SEAMEN

OFSEAMEN

OFSEAMEN RAILROAD EMPLOYEESRAILROADEMPLOYEES OR ANY OTHER

CLASS

OTHERCLASS

OTHERCLASS OF WORKERS ENGAGED IN FOREIGN OR ININ

TERSTATE

INTERSTATE

INTERSTATE COMMERCE THE EXCLUSION WAS

BRIEFLY

WASBRIEFLY

WASBRIEFLY
COMMENTED ON IN A REPORT OF THE BAR

ASSOCIATION

BARASSOCIATION

BARASSOCIATION COMMITTEE AS FOLLOWS

OBJECTIONS TO THE BILL WERE URGED BY MR

ANDREW FURUSETH AS REPRESENTING THE

SEAMENSSEAMENS

THESEAMENS

THESEAMENS UNION MR FURUSETH TAKING THE

POSITION

THEPOSITION

THEPOSITION TOATTHAT SEAMENSSEAMENS WAGES CAME WITHWITH

IN

WITHIN

WITHIN ADMIRALTY JURISDICTION AND SHOULD NOT

BE

NOTBE

NOTBE SUBJECT TO AN AGREEMENT TO ARBITRATE

IN ORDER TO ELIMINATE THIS OPPOSITION THE

COMMITTEE

THECOMMITTEE

THECOMMITTEE CONSENTED TO AN AMENDMENT

TO

AMENDMENTTO

AMENDMENTTO SECTION 1 AS FOLLOWS BUTBUT NOTHING

HEREIN

NOTHINGHEREIN

NOTHINGHEREIN CONTAINED SHALL APPLY TO CONTRACTS

OF

CONTRACTSOF

CONTRACTSOF EMPLOYMENT OF SEAMEN RAILROAD EMEM
PLOYEES

EMPLOYEES

EMPLOYEES OR ANY OTHER CLASS OF WORKERS ENEN

GAGED

ENGAGED

ENGAGED IN FOREIGN OR INTERSTATE

COMMERCE37COMMERCE37

INTERSTATECOMMERCE37

INTERSTATECOMMERCE37

THIS
COMMERCE37THISCOMMENT SUGGESTS THAT RESTRICTING

THE

RESTRICTINGTHE

RESTRICTINGTHE SECTION 1 EXCLUSION AS THE CORLONCORION AND

DANCU

ANDDANCU

ANDDANCU COURTS HAVE DONE IS IN ACCORD WITH

THE

WITHTHE

WITHTHE DRAFTERS INTENT IN ADDITION AS NOTED IN

TELLLEYTELLLEYTENNEY

INTELLLEY

INTELLLEY AND DANCU THE CONCEPT OF THE COMCOM

MERCE

COMMERCE

COMMERCE POWER HAS BEEN INTERPRETED INCREASINCREAS

INGLY

INCREASINGLY

INCREASINGLY EXPANSIVELY SINCE THE R ASAS
ENACTMENT

ASENACTMENT

ASENACTMENT IN 1925 TO THE POINT WHERE DISDIS

TINCTION

DISTINCTION

DISTINCTION BETWEEN EMPLOYMENT CIRCUMCIRCUM

STANCES

CIRCUMSTANCES

CIRCUMSTANCES BASED ONBASEDON THEIR RELATIONSHIPS TO

COMMERCECOMMERCE

TOCOMMERCE

TOCOMMERCE POWER IS PRACTICALLY MEANINGMEANING

LESS38LESS38

MEANINGLESS38

MEANINGLESS38

ASIDELESS38ASIDE FROM THE OBSCURE FAA LEGISLATIVE

HISTORY

LEGISLATIVEHISTORY

LEGISLATIVEHISTORY
WHICH BY NOW IS OBSOLETE IN ANY

EVENT

ANYEVENT

ANYEVENT THERE IS NO PERSUASIVE ARGUMENT

TODAY

ARGUMENTTODAY

ARGUMENTTODAY

TO JUSTIFY THE EXCLUSION OF AGREEMENTSOFAGREEMENTS

TO

AGREEMENTSTO

AGREEMENTSTO ARBITRATE DISPUTES ARISING OUT OF THE EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT RELATIONSHIP FROM THE ENFORCEENFORCE

MENT

ENFORCEMENT

ENFORCEMENT MECHANISMS OF THE FAA

VI THE POLICIES OF THE UNIFORM

ARBITRATION

UNIFORMARBITRATION

UNIFORMARBITRATION ACT AND THE MODEL UNIFORM

EMPLOYMENT

UNIFORMEMPLOYMENT

UNIFORMEMPLOYMENT TERMINATION ACT

THE EXCLUSION OF AGREEMENTS TO ARBITRATE

DISPUTES

ARBITRATEDISPUTES

ARBITRATEDISPUTES ARISING OUT OF EMPLOYMENT RELARELA

TIONSHIPS

RELATIONSHIPS

RELATIONSHIPS
FROM FAASFAAS COVERAGE CONTRASTS

SHARPLY

CONTRASTSSHARPLY

CONTRASTSSHARPLY
WITH THE PROVISIONS IN THE UNIFORM

ARBITRAT

UNIFORMARBITRAT

UNIFORMARBITRAT ON ACT UAAUAA AND THE MODEL

UNIFORM

MODELUNIFORM

MODELUNIFORM EMPLOYMENT TERMINATION ACT

BOTH ACTSBOTHACTS EXPRESSLY PROMOTE ARBITRATION AS

THE

ASTHE

ASTHE PREFERRED METHOD FOR THE RESOLUTION OF

EMPLOYMENT

OFEMPLOYMENT

OFEMPLOYMENT DISPUTES

THE UAA WAS APPROVED AND RECOMRECOM

MENDED

RECOMMENDED

RECOMMENDED FOR ADOPTION BY THE STATES IN 1955

BY

1955BY

1955BY

THE NFLTIONALNATIONAL CONFERENCE OF COMMISCOMMIS

SIONERS

COMMISSIONERS

COMMISSIONERS ON UNIFORM STATE LAWS NCNC
CUSL

NCCUSL

NCCUSL SECTION 1 OF THAT ACT STATES THAT

THISTHISTHIS ACT ALSO APPLIES TO ARBITRATION AGREEAGREE

MENTS

AGREEMENTS

AGREEMENTS BETWEEN EMPLOYERS AND EMPLOYEESANDEMPLOYEES

OR

EMPLOYEESOR

EMPLOYEESOR BETWEEN THEIR RESPECTIVE REPRESENTATIVES

UNLESS

REPRESENTATIVESUNLES

REPRESENTATIVESUNLES OTHERWISE PROVIDED IN THE

AGREEMENT

THEAGREEMENT

THEAGREEMENT
39

MOST

39MOST

39MOST RECENTLY IN AUGUST 1991 THE NCNC
CUSL

NCCUSL

NCCUSL APPROVEDANDAPPROVEDAND RECOMMENDED THE

MODEL

THEMODEL

THEMODEL UNIFORM EMPLOYMENT TERMINATION

ACT

TERMINATIONACT

TERMINATIONACT WHICH PROVIDES DETAILED BINDING ARBIARBI

TRATION

ARBITRATION

ARBITRATION PROCEDURES FOR THE RESOLUTION OF EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT DISPUTES THE DRAFTERS OF THIS

MODEL

THISMODEL

THISMODEL ACT EMPHASIZED THAT ARBITRATION PROPRO

CEDURES

PROCEDURES

PROCEDURES ARE MUCH SPEEDIER MORE INFORMAL

MORE EXPERT AND LESS EXPENSIVE THAN COURTS

AND

COURTSAND

COURTSAND JURIES FOR THE RESOLUTION OF DISPUTES ARISARIS

ING

ARISING

ARISING FROM THE EMPLOYMENT RELATIONSHIP40RELATIONSHIP40

IT

RELATIONSHIP40IT

RELATIONSHIP40IT IS APPARENT THAT THE UAA AND MODEL

ACT

MODELACT

MODELACT APPROACHES TO ARBITRATION OF INDIVIDUAL

EMPLOYMENT

INDIVIDUALEMPLOYMENT

INDIVIDUALEMPLOYMENT AGREEMENTS CONFLICT WITH ANY

NOTION

ANYNOTION

ANYNOTION THAT THE FAA SHOULD EXCLUDE SUCH

PROVISIONS

SUCHPROVISIONS

SUCHPROVISIONS
FROM ENFORCEMENT

VII ARBITRATION IN THE COLLECTIVE

BARGAINING

COLLECTIVEBARGAINING

COLLECTIVEBARGAINING CONTEXT

THE

CONTEXTTHE

CONTEXTTHE WELLESTABLISHEDWELLESTABLISHED NATIONAL POLICY IN

FAVOR

INFAVOR

INFAVOR OF ARBITRATION OF CLAIMS



ARBITRATE FROM PAGE 7

TIONSHIP SHOULD BE EXCLUDED FROM THE

FAASFAAS

THEFAAS

THEFAAS ENFORCEMENT MECHANISMS DURING

THE

DURINGTHE

DURINGTHE LAST DECADE THE SUPREME COURT HAS

HANDED

HASHANDED

HASHANDED DOWN FOUR
SIGNIFSIGNIF ANTSIGNIFANTSIGNIFICANT OPINIONS EMEM

PHASIZING

EMPHASIZING

EMPHASIZING THAT IT IS THE POLICY TO PRESERVE

THETHE

PRESERVETHE

PRESERVETHE CENTRAL ROLE OF ARBITRATIONOFARBITRATION IN OUR SYSTEM

OF

SYSTEMOF

SYSTEMOF INDUSTRIAL SELFGOVERNMENTSELFGOVERNMENT ALLIS

CHALMERS

ALLISCHALMERS

ALLISCHALMERS COLPCORP V LUECL TL INTERNATIONAL

BROTHERHOOD

INTERNATIONALBROTHER

INTERNATIONALBROTHER OFBROTHERHOODOF ELECTRICAL WORKERS V

HECHLE42HECHLE42HECHLER42 CATERPILLATCATERPILLAR INC V WILLIANZS43WILLIANTS43

LINGLE V NORGE DIVISION OF MAGIC CHEF

INC44INC44

IN
INC44IN

ALLIS CHALMERS THE COURT NOTED

THE NEED TO PRESERVE THE EFFECTIVENESS OF

ARBITRATION

OFARBITRATION

OFARBITRATION WAS ONE OF THE CENTRAL REASONS

THAT

REASONSTHAT

REASONSTHAT UNDERLAY THE COURTSCOURTS HOLDING IN

LUCAS

INLUCAS

INLUCAS FLOWER THE PARTIES HERE HAVE

AGREED

HAVEAGREED

HAVEAGREED THAT A NEUTRAL ARBITRATOR WOULD BE

RESPONSIBLE

BERESPONSIBLE

BERESPONSIBLE IN THE FIRST INSTANCE FOR ININ

TERPRETING

INTERPRETING

INTERPRETING
THE MEANING OF THEIR CONTRACT

UNLESS THIS STATE LAW SUIT IS PREEMPTED

THEIR FEDERAL RIGHT TO DECIDE WHO IS TO RERE

SOLVE

RESOLVE

RESOLVE CONTRACT DISPUTES WILL BE LOST45LOST45

POINTEDLY

LOST45POINTEDLY

LOST45POINTEDLY
THE COURT NOTED THAT TO

SIDESTEP

TOSIDESTEP

TOSIDESTEP
AN AVAILABLE GRIEVANCE PROCEDURE

WOULD

PROCEDUREWOULD

PROCEDUREWOULD EVISCERATEEVISCERATE A CENTRAL TENET OF FEDERAL

LABOR

FEDERALLABOR

FEDERALLABOR CONTRACT LAW UNDER SECTION 301 OF

LABOR

OFLABOR

OFLABOR MANAGEMENT RELATIONS ACT THAT IT

IS

ITIS

ITIS THE ARBITRATOR NOT THE COURT WHO HAS THE

RESPONSIBILITY

THERESPONSIBILITY

THERESPONSIBILITY TO INTERPRET THE LABOR CONTRACT

IN

CONTRACTIN

CONTRACTIN THE FIRST INSTANCE46

CONCLUSION

IF
CONCLUSIONIF

IT IS TRULY A FUNDAMENTAL TENET OFFEDOFFED

ERALLABOR

OFFEDERALLABOR

OFFEDERALLABOR CONTRACT LAW TO PRESERVE AND ENEN

FORCE

ENFORCE

ENFORCE ARBITRATION AS THE PREFEIIEDPREFERRED METHOD

OF

METHODOF

METHODOF RESOL VING DISPUTES ARISING FROM COLLECCOLLEC

TIVE

COLLECTIVE

COLLECTIVE BARGAINING AGREEMENTS THEN THE SAME

ENFORCEMENT

SAMEENFORCEMENT

SAMEENFORCEMENT MECHANISMS SHOULD BE AVAILAVAIL

ABLE

AVAILABLE

AVAILABLE FOR AGREEMENTS TO ARBITRATE DISPUTES

ARISING

DISPUTESARISING

DISPUTESARISING
FROM THE EMPLOYMENT RELATIONSHIP

THERE IS NO VIABLE POLICY REASON TO FAVOR

ARBITRATION IN THE COLLECTIVE BARGAINING CONCON

TEXT

CONTEXT

CONTEXT BUT NOT IN THE NONUNIONNONUNION SETTING THE

SUPREME COURT HAS FORECLOSED ANY ARGUARGU

MENT

ARGUMENT

ARGUMENT THAT ARBITRATION IS INADEQUATE OR ININ

COMPETENT

INCOMPETENT

INCOMPETENT AS A MEANS OF RESOLVING DISPUTES

BETWEEN EMPLOYERS AND EMPLOYEES47EMPLOYEES47EMPLOYEES THE

COURT HAS LIKEWISE REJECTED THE ASSERTION

THAT THE UNEQUAL BARGAINING POWER INHERENT

IN MANY EMPLOYMENT RELATIONSHIPS IN ANY

WAY TAINTS AGREEMENTS TO ARBITRATE IN THIS

CONTEXT 48

ARBITRATION IS INCREASINGLY BEING USED TO

RESOLVE EMPLOYMENT DISPUTES BECAUSE IT IS

LESS EXPENSIVE QUICKER MORE EFFICIENT49EFFICIENT49

AND IS SEEN AS A PROCESS WHICH MUTUALLY

BENEFITS EMPLOYEES AND EMPLOYERS GIVEN

THE FEDERAL POLICY FAVORING ARBITRATION

AGREEMENTS TO ARBITRATE EMPLOYMENT DISDIS

PUTES

DISPUTES

DISPUTES
SHOULD BE ENFORCEABLE UNDER BOTH FEDFED

ERAL

FEDERAL

FEDERAL STATUTORY LAW AND FEDERAL COMMON LAW

OFEMPLOYMENTOFEMPLOYMENT RELATIONS
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HAVEADOPTED A SIMILAR INTERPRETATION OF THE SCOPE OF

SECTION

OFSECTION

OFSECTION I SEE EGEG BACASHIHUA V UNITED STATES

POSTAL

STATESPOSTAL

STATESPOSTAL SERVICE 859 F2DF2D 402 405 6TH6TH CIR 19881988

POSTAL

1988POSTAL

1988POSTAL
WORKER EXCLUDED FROM FAA BECAUSE SHE

BELONGED

SHEBELONGED

SHEBELONGED TO A CLASS OF WORKERS DIRECTLY INVOLVED IN

INTERSTATE

ININTERSTATE

ININTERSTATE COMMERCE DICKSTEIN V DU PONT 443 F2DF2DR2D

783785783785 1ST1ST CLRCIR 19711971 COURTSCOURTS HAVE GENERALLY

LIMITED

GENERALLYLIMITED

GENERALLYLIMITED THIS EXCEPTION 1 TO EMPLOYEESEMPLOYEESSEMPLOYEESS INVOLVED

IN

INVOLVEDIN

INVOLVEDIN OR CLOSELY RELNTEDRELATED TO THE ACTOALACTUAL MOVEMENT OF

GOODS

OFGOODS

OFGOODS IN INTERSTATE COMMERCE THUS FAA DID NOT

APPLY

NOTAPPLY

NOTAPPLY TO SECURITIES INDUSTRY EMPLOYEE MANAGEMENT

RECRUITERS

MANAGEMENTRECRUITERS
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42122ND
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ININTERSTATE

ININTERSTATE COMMERCE OR TRANSPORTATION ERVING V

VIRGINIA SQUIRES
BASKETBALL CLUB 468 F2DF2D 1064

1069 2D2D CIR 19721972 FAA
APPLIES TO PROFESSIONAL

BASKETBALL

PROFESSIONALBASKETBA

PROFESSIONALBASKETBA PLAYERSPLAYERS CONTRACT BECAUSE
PLAYER CLEARLYCLEARLY IS

NOT

ISNOT

ISNOT INVOL VED IN THE TRANSPORTATION INDUSTRY
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33 ID AT 934

34 ID AT 935

35 REPORT OF THE FORTYTHIRDFORTYTHIRD ANNUAL MEETING OF

THE6ABA45THE6ABA45

OFTHE6ABA45

OFTHE6ABA45 ABA REP 75 19201920
36433643 STAT 88398839 USCUSCUSC LET SEQ

37 TENNEY SUPRA 207 F2DF2D AT 452 QUOTING 48 ABA

REP

ABAREP

ABAREP 287 19231923

38 COMPARE EGEG HAMMER V DAGENHART 247 USUS 251

19181918 WITH UNITED STATES V DARBY 312 USUS 100

19411941
39 THE UAA HAS BEEN ADOPTED BY 35 STATES SOME OF

THOSE

OFTHOSE

OFTHOSE STATES HAVE SPECIFICALLY EXCLUDED FROM COVERAGE

ARBITRATION

COVERAGEARBITRATION

COVERAGEARBITRATION AGREEMENTS BETWEEN EMPLOYERS AND

EMPLOYEES

ANDEMPLOYEES

ANDEMPLOYEES SEE EGEG 12 ARSARSARS 1517 ARIZONA

OTHER STATES HAVE ADOPTED THE ORIGINAL UAA LANGUAGE

OR

LANGUAGEOR

LANGUAGEOR LIKE MONTANA AND SOUTH CAROLINA THEY HAVE

MODIFIED

HAVEMODIFIED

HAVEMODIFIED THE LANGUAGE TO PROVIDE THAT ARBITRATION

AGREEMENTS

ARBITRATIONAGREEMENT

ARBITRATIONAGREEMENT
BETWEEN EMPLOYERS AND EMPLOYEES AR

COVERED

ARCOVERED

ARCOVERED IF THE AGREEMENT SO PROVIDES SEE MCA 27

51135113 MONTANA SCSC 15481015481015481548101548101548 SOUTH CAROLINA

40 ANALYSIS 137 LABOR RELATIONS REPORTER 522 AUGUST

261991261991
41 471 USUS 202118202118 LRRM 3345 19851985
4248142481 USUS 85 125 LRRM 2353 19871987
4348243482 USUS 386 125 LRRM 2521 19871987
4448644486 USUS 399128399128 LRRM 2521 19881988
45 TEAMSTERS V LUCAS FLOUR COMPANY 369 USUS 95 105

49 LRRM 2717 19621962
46LD46LD
47 SEE NOTES 1313 I13I 8 AND CCOMPANYINGACCOMPANYING TEXT INFRA

48LD48LD

49 AN AVERAGE ARBITRATION COSTS AROUND 10001000 TO 50005000
WHILE

5000WHILE

5000WHILE LITIGATION COSTS 50005000 TO 1000010000 JUST
TO BEGIN

THE

BEGINTHE

BEGINTHE PROCESS I DAILY LABOR REPORT A5A5 12921292

CREDIT CHECKS AND THE FAIR CREDIT REPORTING ACT IN

EMPLOYMENT

INEMPLOYMENT

INEMPLOYMENT AND IN EMPLOYMENT LITIGATION

BY

LITIGATIONBY

LITIGATIONBY

WILLIAM

BYWILLIAM

BYWILLIAM F MURPHY

EMPLOYEE PRIVACY INCLUDING DLETHE PERMISSIBLE EXTENT OF PREEMPREEM ANDPREEMAND CURRENT OR FORMER EMPLOYEES

PLOYMENT AND EMPLOYMENTRELATEDEMPLOYMENTRELATED INVESTIGATION IS A TOPIC GENERALLY EMPLOYMENT LAWYERS KNOW THAT ACCESS TO SUCH REPORTS MAY IMIM
FAMILIAR

IMFAMILIAR

IMFAMILIAR TO MOST EMPLOYMENT LAWYERS LITTLE SYSTEMATIC ATTENTION PLICATE COMMON LAW THEORIES SUCH AS UNREASONABLY INTRUSIVE PRIVATE

HAS

PRIVATEHAS

PRIVATEHAS BCENBEEN DIRECTED TO EMPLOYERS USE OR ABUSE OF THEIR ACCESS TO CONCON INVESTIGATIONCONINVESTIGATION INVASION OF PRIVACY OR DEFAMATION HOWEVER A

FIDENTIAL

AFIDENTIAL

AFIDENTIAL CONSUMER CREDIT INFORMATION CONCERNING JOB APPLICANTS A1IFORNIACALIFORNIA EMPLOYER WHO OBTAINS A CONSUMER CREDIT REPORT CONCERNCONCERN

ING

CONCERNING

CONCERNING
AN APPLICANT OR EMPLOYEE OR FORMER EMPLOYEE ALSO MAY FACE

LIABILITY

FACELIABILITY

FACELIABILITY
UNDER FEDERAL LEGISLATION KNOWN AS THE FAIR CREDIT REPORTI

ACT

REPORTIACT

REPORTIACT 15 USCUSCUSC SECTION 1681



CREDIT FROM PAGE 8

PLAINTIFFSPLAINTIFFS

8PLAINTIFFS

8PLAINTIFFS EMPLOYMENT LAWYERS AND AN ADDITIONAL AREA OF CONCERN

FOR

CONCERNFOR

CONCERNFOR DEFENSE ATTORNEYS

A THE FCRA APPLIES TO AN EMPLOYERS USE OF CONSUMER

CREDIT

CONSUMERCREDIT

CONSUMERCREDIT REPORTS IN EMPLOYMENTRELATEDEMPLOYMENTRELATED LITIGATION AND

DECISIONMAKING

ANDDECISIONMAKING

ANDDECISIONMAKING

ACCESS TO WHAT ARE KNOWN AS CONSUMERCONSUMER CREDIT REPORTS IS

STRICTLY

ISSTRICTLY

ISSTRICTLY REGULATED BY THE FCRAPCRA CONSUMER CREDIT REPORTSASREPORTSAS DISDIS

TINGUISHED

DISTINGUISHED

DISTINGUISHED
FROM INVESTIGATIVEINVESTIGATIVE CONSUMER REPORTS INCLUDING ININ

TERVIEWS

INTERVIEWS

INTERVIEWS WITH NEIGHBORS BUSINESS ASSOCIATES ETCLAREETCLAREETCLETCLAREETCIAREETCIAREETCIETCIETC1AREETC1AREETC1ETC1 SUMMARY

COMPILATIONS

SUMMARYCOMPILATIONS

SUMMARYCOMPILATIONS OF BUSINESS DEALINGS BETWEEN CONSUMERS AND

PROVIDERS

ANDPROVIDERS

ANDPROVIDERS
OF CREDIT WHO SUBSCRIBE TO PARTICULAR CREDIT REPORTING

AGENCIES

REPORTINGAGENCIES

REPORTINGAGENCIES
SERVICES SUCH AS TRANS UNION TRW OR EQUIFAX THEY

CONTAIN

THEYCONTAIN

THEYCONTAIN FINANCIAL INFORMATION THAT CONGRESSANDCONGRESSAND MOST OTHER PEOPEO

PLEREGARDPLEREGARD
PEOPLEREGARD

PEOPLEREGARD AS PRIVATE SUCH AS THE AVERAGE OUTSTANDING BALANCE

ON

BALANCEON

BALANCEON YOUR MASTERCARD HOW PROMPTLY YOU PAY YOUR MACYSMACYS BILL

WHETHER OR NOT YOU DEFAULTED ON YOUR SECOND MORTGAGE CONGRESS

IN ENACTING THE FCRA FOUND THAT THERE IS A NEED TO INSURE THAT

CONSUMER

THATCONSUMER

THATCONSUMER REPORTING AGENCIES EXERCISE THEIR GRAVE RESPONSIBILITIES

WITH

RESPONSIBILITIESWITH

RESPONSIBILITIESWITH FAIRNESS IMPARTIALITY AND A RESPECT FOR THE CONSUMERSCONSUMERS RIGHT

TO

RIGHTTO

RIGHTTO PRIVACY 1515 USCUSCUSC G 1681A 22
ALTHOUGH MUCH OF THE FCRA CONSISTS OF DOSDOS AND DONTSDONTS FOR

CONSUMER

FORCONSUMER

FORCONSUMER CREDIT REPORTING AGENCIESTHEAGENCIESTHE ENTITIES THAT COMPILE THE

INFORMATION

THEINFORMATION

THEINFORMATION WHICH IS THEN DISSEMINATED TO SUBSCRIBERSTHESUBSCRIBERSTHE FCRA

ALSO

FCRAALSO

FCRAALSO REGULATES THE PERMISSIBLE PURPOSES FOR WHICH CONSUMER CREDIT

REPORTS

CREDITREPORTS

CREDITREPORTS
CAN BE OBTAINED BY SUBSCRIBERS TO THE SERVICES SUCH AS

EMPLOYERS

ASEMPLOYERS

ASEMPLOYERS AS THE NINTH CIRCUIT DECLARED THIS IS BECAUSE EVEN

CONSUMER

EVENCONSUMER

EVENCONSUMER REPORTING AGENCIES ACTING IN COMPLETE GOOD FAITH CANNOT

PROHIBIT

CANNOTPROHIBIT

CANNOTPROHIBIT
ILLICIT USE OF CONSUMER INFORMATION IF USERS ARE NOT BOUND

TO

BOUNDTO

BOUNDTO OBTAIN CONSUMER REPORTS ONLY FOR PERMISSIBLE PURPOSES2

ALTHOUGH

PURPOSES2ALTHOUGH

PURPOSES2ALTHOUGH MUCH OFTHE FCRAFORA CONSISTS OF DO AND DONTSDONTS FOR CONCON

SUMER

CONSUMER

CONSUMER CREDIT REPORTING AGENCIES THE FCRA ALSO REGULATES THE

PENNISSIBLEPERMISSIBLE

THEPENNISSIBLE

THEPENNISSIBLE PURPOSES FOR WHICH CONSUMER CREDIT REPORTS CANREPORTSCAN BE

OBTAIN

BEOBTAIN

BEOBTAIN BY SUBSCRIBERS TO THE SERVICES SUCH AS EMPLOYERS

THE FCRA ALSO SETS FORTH THE LIST OF PERMISSIBLE PURPOSES FOR

WHICH

FORWHICH

FORWHICH CONSUMER REPORTS CAN BE OBTAINED BY SUBSCRIBERS SUCH AS

EMPLOYERS

ASEMPLOYERS

ASEMPLOYERS THESE ARE FOUND IN 15 USCUSCUSC 1681B AND PERMIT ACAC

CESS

ACCESS

ACCESS TO CONSUMER REPORTS IN THE FOLLOWING SITUATIONS 11 IN RERE

SPONSE

RESPONSE

RESPONSE TO A COURT OR GRAND JURY SUBPOENA 22 IN RESPONSE TO

WRITTEN

TOWRITTEN

TOWRITTEN INSTRUCTIONS FROM THE CONSUMER TO WHOM THE REPORT RELATES

AND 33 DISCLOSURE TO PERSONS
WHO THE REPORTING AGENCY HAS REASON

TO

REASONTO

REASONTO BELIEVE WILL ONLY USE THE REPORT A IN A CREDIT TRANSACTION WITH

A

WITHA

WITHA CONSUMER B FOR EMPLOYMENT PURPOSES C FOR UNDERWRITING

INSURANCE

UNDERWRITINGINSURANC

UNDERWRITINGINSURANC INVOLVING THE CONSUMER D IN CONNECTION WITH A DEDE

TERMINATION

DETERMINATION

DETERMINATION OF THE CONSUMERSCONSUMERS ELIGIBILITY FOR A LICENSE OR GRANTED

BY

GRANTEDBY

GRANTEDBY
A GOVERNMENTAL ENTITY REQUIRED BY LAW TO CONSIDER AN APPLIAPPLI

CANTSCANTS

APPLICANTS

APPLICANTS FINANCIAL RESPONSIBILITY OR STATUS OR E WHERE THERE IS OTHOTH

ERWISE

OTHERWISE

OTHERWISE A LEGITIMATELEGITIMATE BUSINESS NEED FOR THE INFORMATION IN

CONNECTION

INCONNECTION

INCONNECTION WITH A BUSINESS TRANSACTION INVOLVING THE CONSUMER

SUCH

CONSUMERSUCH

CONSUMERSUCH AS A CREDIT PURCHASE

THE FCRASFCRAS LIST OF PERMISSIBLE PURPOSES CONGRESS SPECIFIED

IS

SPECIFIEDIS

SPECIFIEDIS IMPORTANT BECAUSE THOSE PURPOSES
HAVE BEEN HELD BY CONGRESS

AND

CONGRESSAND

CONGRESSAND THE COURTS TO BE EXCLUSIVE ACCESS TO REPORTS FOR A NONSPECNONSPECNONSPEC
IFIED

NONSPECIFIED

NONSPECIFIED PURPOSEEVENPURPOSEEVEN IF IT SEEMS LIKE IT HAS A LEGITIMATE BUSINESS

PURPOSE

BUSINESSPURPOSE

BUSINESSPURPOSE OR IS A GOOD IDEAIDEA ISIDEAIS A VIOLATION OF THE FCRA AA CONCON

SUMER

CONSUMER

CONSUMER REPORTING AGENCY MAY FURNISH A CONSUMER REPORT UNDER THE

FOLLOWING

THEFOLLOWING

THEFOLLOWING CIRCUMSTANCES AND NOANDNO OTHER4
FOR

OTHER4FOR

OTHER4FOR EXAMPLE EVEN IF AN EMPLOYER ARTICULATES SOME PLAUSIBLE

BUSINESS

PLAUSIBLEBUSINESS

PLAUSIBLEBUSINESS NEED FOR ACCESS TO CONFIDENTIAL CONSUMER INFORMATION

THETHE FCRA DOES NOT AUTHORIZE THE USE OF CONSUMER REPORTS WHENWHEN

EVER

WHENEVER

WHENEVER A USER HAS A LEGITIMATE BUSINESS NEED FOR THE INFORMATION ININ

STEAD

INSTEAD

INSTEAD THE USER MUST HAVE A LEGITIMATE BUSINESS NEED FOR THE

INFORM

THEINFORM

THEINFORM TION IN CONNECTION WITH A BUSINESS TRANSACTION INVOLVING

THE

INVOLVINGTHE

INVOLVINGTHE CONSUMER5 A BUSINESSBUSINESS TRANSACTION WITH A CONSUMER DOES

NOT

DOESNOT

DOESNOT INCLUDE RUNNING A CREDIT CHECK ON A FORMER EMPLOYEE NOT THEN

BEING

THENBEING

THENBEING CONSIDERED FOR EMPLOYMENT6

VIOLATIONS

EMPLOYMENT6VIOLATION

EMPLOYMENT6VIOLATION OF THE FCRA EXPOSE
THE VIOLATOR TO CLAIMS FOR ACTUAL

DAMAGES

ACTUALDAMAGES

ACTUALDAMAGES AS WELL AS COSTS AND ATTORNEYS FEES AS DETERMINED BY THE

COURTCOURTLCOURTL

THECOURT

THECOURT MOREOVER IF THE VIOLATION IS FOUND TO BE WILLFUL THE VIOLATOR

IS

VIOLATORIS

VIOLATORIS ALSO EXPOSED TO SUCH AMOUNT OF PUNITIVE DAMAGES AS THE COURT

MAY

COURTMAY

COURTMAY
ALLOWSALLOWSALLOW8ALLOW8

B THE FCRA ANDFCRAAND EMPLOYERS

THE FCRA EXPRESSLY PERMITS ACCESS TO A CONSUMERSCONSUMERS CREDIT RERE

PORT

REPORT

REPORT
FOR EMPLOYMENTEMPLOYMENT PURPOSES SEE 15 USCUSCUSC 1681B31681B3168LB3168LB3 B

THE STATUTE DEFINES EMPLOYMENTEMPLOYMENT PURPOSES WHEN USED IN CONNECCONNEC

TION

CONNECTION

CONNECTION WITH OBTAINING A CONSUMER REPORT AS AA REPORT USED FOR THE PURPUR
POSE

PURPOSE

PURPOSE OF EVALUATING A CONSUMER FOR EMPLOYMENT PROMOTION

REASSIGNMENT OR RETENTION AS AN EMPLOYEE 1515 USCUSCUSC G 168IAH1681AH

NOTHING IN THE FCRA INDICATES THAT A CONSUMER CREDIT REPORT FOR

EMPLOYMENT

FOREMPLOYMENT

FOREMPLOYMENT PURPOSES MAY BE OBTAINED ON ANY PERSONS OTHER THAN

THE

THANTHE

THANTHE ACTUAL INDIVIDUAL WHOSE EMPLOYMENT IS BEING CONSIDERED9CONSIDERED9 THE

NINTH

THENINTH

THENINTH CIRCUIT HAS ALSO MADE IT CLEAR THAT AN ELASTIC DEFINITION OF

AN

OFAN

OFAN EMPLOYMENTEMPLOYMENT INQUIRY WILL NOT BE PERMITTED AS FOR EXAMPLE

WHERE THE QUESTION IS WHETHER AN INDIVIDUAL IS FIT TO BE EMPLOYEDEMPLOYED

AS A CONGRESSMANLOCONGRESSMANLOCONGRESSMAN10CONGRESSMAN10CONGRESSMAN IN ADDITION A BUSINESSBUSINESS TRANSACTION WITH A

CONSUMER

ACONSUMER

ACONSUMER DOES NOT INCLUDE RUNNING A CREDIT CHECK ON A FORMER

EMPLOYEE

FORMEREMPLOYEE

FORMEREMPLOYEE NOT THEN BEING CONSIDERED FOR EMPLOYMENT TO OBTAIN

A

OBTAINA

OBTAINA TACTICAL ADVANTAGE IN LITIGATION WITH THAT PERSON OR FOR OTHER NONNON

EMPLOYMENT

NONEMPLOYMENT

NONEMPLOYMENT REASONS

THE NINTH CIRCUIT COURT OF APPEALS RECENTLY HELD IN COMEAUX

V

COMEAUXV

COMEAUXV

BROWN WILLIAMSON TOBACCO CO12CO12CO12 THAT AN EMPLOYER WHO SESE

CRETLY

SECRETLY

SECRETLY OBTAINED A CREDIT REPORT ON AN INDIVIDUAL SUINGINDIVIDUALSUING THE EMPLOYER

FOR

EMPLOYERFOR

EMPLOYERFOR BREACH OF AN EMPLOYMENT CONTRACT WAS GUILTY OF VIOLATING THE

FCRA
THEFCRA

THEFCRA IN COMEAUX THE EMPLOYER FALSELY REPRESENTED TO THE CREDIT

REPORTING

CREDITREPORTING

CREDITREPORTING AGENCY THAT THE PURPOSE OF OBTAINING A CONSUMER REPORT

WAS

REPORTWAS

REPORTWAS FOR EMPLOYMENTEMPLOYMENT PURPOSES WHEN IN FACT AS THE EMPLOYER

LATER

EMPLOYERLATER

EMPLOYERLATER ADMITTED THE TRUE PURPOSE WAS TO GAIN A TACTICAL ADVANTAGE

IN

ADVANTAGEIN

ADVANTAGEIN LITIGATION WITH THE PLAINTIFF EMPLOYMENT LITIGATORS SHOULD ACAC

CORDINGLY

ACCORDINGLY

ACCORDINGLY CAUTION EMPLOYERS WHO ROUTINELY CONDUCT INVESTIGATIONS

OF

INVESTIGATIONSOF

INVESTIGATIONSOF PLAINTIFFS IN WRONGFUL TERMINATION AND OTHERANDOTHER EMPLOYMENT LITILITI

GATION

LITIGATION

LITIGATION IF THE INVESTIGATION INCLUDES RUNNING A CREDIT CHECK ORCHECKOR OBOB

TAINING

OBTAINING

OBTAINING A CREDIT REPORT ONE LIKELY RESULT WILL BE AN ADDITIONAL CAUSEADDITIONALCAUSE

OF

CAUSEOF

CAUSEOF ACTION FOR VIOLATION OF THE FCRA

THE FCRASFCRAS PROTECTIONS ARE AIMED AT DELIBERATE EFFORTS TO OBTAIN

PRIVATE

OBTAINPRIVATE

OBTAINPRIVATE CONSUMER INFORMATION IN HOUGHTON V NEW JERSEY

MANUFACTURERSMANUFACTURERS

JERSEYMANUFACTURERS

JERSEYMANUFACTURERS INSURANCE COMPANY 13 THE DEFENDANT WAS THE ADAD

MITTEDLY

ADMITTEDLY

ADMITTEDLY INNOCENT RECIPIENT OF INFORMATION WHICH ALTHOUGH DISDIS

GUISED

DISGUISED

DISGUISED WHEN PRESENTED TO DEFENDANT BY THE INVESTIGATIVE SERVICE

IT

SERVICEIT

SERVICEIT RETAINED IN FACT HAD BEEN OBTAINED IN VIOLATION OF THE FCRASFCRAS

REGULATIONS

FCRASREGULATIONS

FCRASREGULATIONS CONCERNING INVESTIGATIVE CONSUMER REPOFTSREPOSREPOSREPORTS THE

HOUGHTON

THEHOUGHTON

THEHOUGHTON COURT HELD SIMPLY THAT THE DISGUISED REPORT RECEIVEDRECBIVED BY

THE

BYTHE

BYTHE INNOCENT USER WHO DID NOT REQUEST A CONSUMER REPORT WAS NOT

SEE

NOTSEE

NOTSEE CREDIT PAGE 10

99CREDIT

9CREDIT 8PLAINTIFFS

8PLAINTIFFS CONCERNFOR

CONCERNFOR

CONSUMERCREDIT

CONSUMERCREDIT ANDDECISIONMAKING

ANDDECISIONMAKING

ISSTRICTLY

ISSTRICTLY
DISDISTINGUISHED

DISTINGUISHED
ININTERVIEWS

INTERVIEWS
SUMMARYCOMPILATIONS

SUMMARYCOMPILATIONS ANDPROVIDERS

ANDPROVIDERS REPORTINGAGENCIES

REPORTINGAGENCIES
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AN

9AN

9AN INVESTIGATIVE CONSUMER REPORT AND SO THE INNOCENT RECIPIENT DID

NOT

DIDNOT

DIDNOT VIOLATE SECTIONS OF THE FCRA REQUIRING COPIES OF INVESTIGATIVE

CONSUMER

INVESTIGATIVECONSUME

INVESTIGATIVECONSUME REPORTS TO BE TURNED OVER TO PONSUMERSCONSUMERS ON REQUEST

SIGNIFICANTLY THE COURT IN HOUGHTON WA N T PRESENTED WITH THE

QUESTION

THEQUESTION

THEQUESTION OF WHETHER THE INVESTIGATIVE SERVICE WHICH DID OBTMNOBTAIN THE

CONSUMER

THECONSUMER

THECONSUMER REPORT UNLAWFULLY WAS LIABLE FOR VIOLATIONS OF THE FCRA

THE OPINION INSTEAD WAS LIN TED TO WHETHER THE INNOCENT RECIPIENT

OF

RECIPIENTOF

RECIPIENTOF DISGUISED INFORMATION WOULD BE LIABLE WHERE THE REPORT IT ULTIULTI

MATELY

ULTIMATELY

ULTIMATELY
RECEIVED ON ITS FACE DID NOT SUGGEST THAT IT WAS AN INVESINVES

TIGATIVE

INVESTIGATIVE

INVESTIGATIVE CONSUMER REPORT

BY CONTRAST EMPLOYERS MAY FIND IT DIFFICULT TO ESTABLISH AS A FACFAC

TUAL

FACTUAL

FACTUAL MATTER THAT THEY WERE MERELY INNOCENT RECIPIENTS OF CONSUMER

INFORMATION

CONSUMERINFORMATION

CONSUMERINFORMATION IF THERE HAS BEEN A PATTERN OR PRACTICE OF CONDUCTING SUCH

INVESTIGATION

SUCHINVESTIGATION

SUCHINVESTIGATION
IF THE EMPLOYER IN FACT WAS THE INSTIGATING PARTY RERE

QUESTING

REQUESTING

REQUESTING THE
REPORT OR IF THE INFORMATION ON ITS FACE DISCLOSES THAT

ITS

THATITS

THATITS SOURCE WAS A CREDIT REPORTCREDITREPORT

SIMILARLY ALTHOUGH THE FCRA PERMITS EMPLOYERS TO OBTAIN CREDIT

REPORTS

CREDITREPORTS

CREDITREPORTS CONCERNING APPLICANTS AND CURRENT EMPLOYEES FOR

EMPLOYMENTEMPLOYMENT

FOREMPLOYMENT

FOREMPLOYMENT PURPOSES IN CALIFORNIA IT IS MANDATORY AND IN OTHER

STATES

OTHERSTATES

OTHERSTATES IT IS STILISTILL A GOOD POLICY TO OBTAIN THE PRIOR WRITTEN CONSENT

OF

CONSENTOF

CONSENTOF THE CONSUMER WHOSE REPORT IS BEING OBTAINED THIS IS TO ASSURE

THAT

ASSURETHAT

ASSURETHAT THE INVESTIGATION IS NOT SURREPTITIOUS AND TO LIMIT THE POSSIBILITY

THAT

POSSIBILITYTHAT

POSSIBILITYTHAT ANANTHATAN EMPLOYEE OR PROSPECTIVE EMPLOYEE MAY LATER ASSERT THAT THE

CREDIT

THECREDIT

THECREDIT REPORT WAS OBTAINED FOR PRETEXTUAL PURPOSES OTHER THAN EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT OR THAT THE
REPORT ALTHOUGH OBTAINED FOR A PERMISSIBLE

PWPOSEPURPOSE

PERMISSIBLEPWPOSE

PERMISSIBLEPWPOSE

UNDER THE FCRA STILL CONSTITUTES CONDUCT THAT VIOLATES STATE

LAW

STATELAW

STATELAW

C CALIFORNIA LAW

COMPUANCECOMPLIANCE WITH THE FCRA DOES NOT EJDEAD THE EMPLOYERSEMPLOYERS RESPONRESPON

SIBILITIES

RESPONSIBILITIES

RESPONSIBILITIES APPLICABLE STATE LAW ALSO SHOULD BE ALSO REVIEWED IN EACH

INSTANCE

EACHINSTANCE

EACHINSTANCE BEFORE A CREDIT REPORT IS RUN BECAUSE THE FCRA DOES NOT

PREEMPT

NOTPREEMPT

NOTPREEMPT STATE LAW AND THUS DOES NOT ERECT A SAFESAFE HARBOR AGAINST

STATE

AGAINSTSTATE

AGAINSTSTATE LAW CLAIMS14CLAIMS14

THE

CLAIMS14THE

CLAIMS14THE NINTH CIRCUIT HAS HELD THAT AN EMPLOYER WHO SECRETLY OBTAINED

A

OBTAINEDA

OBTAINEDA

CREDIT REPORT ON AN INDIVIDUAL SUING THE EMPLOYER FOR BREACH

OF

BREACHOF

BREACHOF
ALLAN EMPLOYMENT CONTRACT WAS GUILTY OF VIOLATING THE FCRA

CALIFORNIA HAS ITS OWN LEGISLATIVE SCHEME REGULATING ACCESS TO

CONSUMER

TOCONSUMER

TOCONSUMER REPORTS THE CALIFORNIA CONSUMER CREDIT REPORTING

AGENCIES

REPORTINGAGENCIES

REPORTINGAGENCIES
ACT CIVIL CODE SECTION 1785 ET SEQ CCRACCRA AN IMIM

PORTANT

IMPORTANT

IMPORTANT
AMENDMENT EFFECTIVE JANUARY 1 1992 MAKES IT UNLAWFUL

FOR

UNLAWFULFOR

UNLAWFULFOR CALIFORNIA EMPLOYERS TO OBTAIN A CREDIT REPORT ON EMPLOYEES OR

PROSPECTIVE

ORPROSPECTIVE

ORPROSPECTIVE EMPLOYEES WITHOUT FIRST PROVIDING WRITTEN NOTICE TO THE

EMPLOYEE

THEEMPLOYEE

THEEMPLOYEE INFORMING THE EMPLOYEE THAT A CONSUMER REPORT WILL BE

USED

BEUSED

BEUSED AND THE SOURCE OF THAT REPORT AND PERMITTING THE EMPLOYEE TO

ASK

TOASK

TOASK FOR A COPY OF THE REPORT AT THE SAME TIME THE EMPLOYER RECEIVES

IT

RECEIVESIT

RECEIVESIT

15

IN
15IN

ADDITION EMPLOYERS SHOULD CAREFULLY REGULATE EMPLOYEES WITH

ACCESS

WITHACCESS

WITHACCESS TO CONSUMER CREDIT REPORTING FACILITIES WHEREWHERE AN EMPLOYER

PERMITPERMITS

EMPLOYERPERMIT

EMPLOYERPERMIT AN EMPLOYEE ACCESS TO CONSUMER REPORTS OF FORMER OR CWRENTCWRENTCURRENT

EMPLOYEES

CWRENTEMPLOYEES

CWRENTEMPLOYEES
FOR NONEMPLOYMENTNONEMPLOYMENT PURPOSES FOR EXAMPLE TO INVESINVES

TIGATE

INVESTIGATE

INVESTIGATE ASSETS IN A DIVORCE PROCEEDING THEFCRATHEFCRATHELFCRA IS VIOLATED FINALLY

ACCESS BY AN EMPLOYER SHOULD BE IIMITECLIMITED TO THE CREDIT REPORT FOR THE

PROSPECTIVE

THEPROSPECTIVE

THEPROSPECTIVE OR CURRENT EMPLOYEE ACCESSS TO THE REPORTS CONCERNIQGCONCERNING

A

CONCERNIQGA

CONCERNIQGA

CONCERNINGA

CONCERNINGA SPOUSE FOR EXAMPLE WILL BE PERMITTED UNDERPERMITTEDUNDER THE FCRA

10

CONCLUSION

10CONCLUSION

10CONCLUSION

THE FCRA IS A SMALL BUT SHARP TOOL FOR THE PLMNTIFFSPLMNTIFFSPLAINTIFFSPLAINTIFFS EMPLOYEMPLOY

MENT

EMPLOYMENT

EMPLOYMENT LITIGATOR IN A FIELD OF LAW IN WHICH COURTS ARE INCREASINGLY

HOSTILE

INCREASINGLYHOSTILE

INCREASINGLYHOSTILE TO PROVIDING ANY TORT DAMAGES

EFFECTIVE JANUARY 1 1992 AN AMENDMENT TO THE CIVIL CODE

MAKES

CODEMAKES

CODEMAKES IT UNLAWFUL FOR CALIFORNIA EMPLOYERS TO OBTAIN A CREDIT

REPORT

CREDITREPORT

CREDITREPORT ON EMPLOYEES OR PROSPECTIVE EMPLOYEES WITHOUT FIRST PROPRO

VIDING

PROVIDING

PROVIDING WRITTELLWRITTEN NOTICE TO THE EMPLOYEE

AN EMPLOYER IS PERMITTED TO OBTAIN A CONSUMER CREDIT REPORT

FOR EMPLOYMENTEMPLOYMENT PURPOSES
UNDER THE FAIR CREDIT REPORTING ACT

ALTHOUGH A PROSPECTIVE EMPLOYEE WHO IS REJECTED FOR EMPLOYMENT

IN WHOLE OR IN PART BASED ON INFORMATION CONTMNEDCONTAINED IN A CONSUMER

CREDIT REPORT MUST BE NOTIFIED OF THIS AFTER THE FACT THERE IS AT THIS

WRITING NO REQUIREMENT UNDER THE FCRA THAT AN EMPJOYEREMPLOYER NOTIFY

A PROSPECTIVE EMPLOYEE PRIOR TO RUNNING A CREDIT CHECK ON THE

PROSPECTIVE EMPLOYEE HOWEVER CALIFORNIA LAW NOW REQUIRES THAT

POTENTIAL EMPLOYEES BE GIVEN ADVANCE NOTICE PRIOR TO A PROSPECTIVE

EMPLOYERSEMPLOYERS ACCESS TO CONSUMER REPORTS WITH THE DEMISE OF THE

SURPRISE OR CLANDESTINE CREDIT CHECK A POTENTIAL EMPLOYEE WILL BE

FOREWARNED AGAINST RELYING TOO SOON ON AJOB OFFER THAT MIGHT BE

WITHDRAWN BASED ON INFORMATION CONTAINED IN A CREDIT REPORT

IF AN OPPOSING PARTY OR OPPOSING COUNSEL CONFIDES THAT A CREDIT

CHECK HAS BEEN RUN ON YOUR CLIENT AFTER THE COMMENCEMENT OF LITLIT

IGATION

LITIGATION

LITIGATION IT IS A FAIR BET THAT THE FCRA HAS BEEN VIOLATED UNDER SUCH

CIRCUMSTANCES SOME INFORMAL CHECKING FROM LOCAL CREDIT AGENCIES

WILL REVEALWILLREVEAL THE INQUIRY WAS MADE AND MOST IMPORTANTLY THE

EXPRESSED PURPOSE OF THE INQUIRY16INQUIRY16 ARMED WITH SUCH INFORMATION

A PLAINTIFF MAY WISH TO AMEND OR SUPPLEMENT AN EXISTING COMPLAINT

TO ALLEGE A VIOLATION OF THE FCRA OR APPLICABLE CALIFORNIA LAW

1 SEE 15 USCUSCUSC 1681AE WHERE AN ILLVESTIGATIVEINVESTIGATIVE CONSUMER REPORT
IS CONTEMPLATED

PRIOR
NOTIFICATION TO THE

PERSON INVESTIGATED GENERALLY MUST BE GIVEN UNLESS THE REPORT

IS

REPORTIS

REPORTIS OBTAINED FOR EMPJOYMENTEMPLOYMENT PURPOSES FOR WHICH THE CONSUMER HAS NOT SPECIFICALLY

APPLIES

SPECIFICALLYAPPLIES

SPECIFICALLYAPPLIES SEE 15 USCUSCUSC 1681D THIS ARTICLE IS LIN TED TO THE QUESTION OF CONSUMERCONSUMEROFCONSUMER

REPORTS

CONSUMERREPORTS

CONSUMERREPORTS

AND DOES NOT ADDRESS
INVESTIGATIVEINVESTIGATIVE CONSUMER REPORTS

2 HALLSELLHANSEN 1IT MORGALLMORGAN 582 F2DF2D 1214 1220 9TH9TH CIR 19781978 CREDIT
REPORT

OBTAINED FOR

POLITICAL

FORPOLITICAL

FORPOLITICAL PURPOSES A VIOLATION OF THE FCRA
3 SEE 15 USCUSCUSC 1681B

4 15 USCUSCUSC 1681B SEE RLLSSELLV SHELTER FILLALLDALFINANCIAL SERVICES 604 F SUPP 201 203

WOWOWDWD
203WO

203WO MO 19841984 CREDIT CHECK RUN ON FANNERFORMER EMPLOYEE IN CONNECTION WITH POSSIBLE

EMBEZZLEMENT

POSSIBLEEMBEZZLEMENT

POSSIBLEEMBEZZLEMENT A VIOLATION OF FCRA AND NOT FOR EMPLOYMENTEMPLOYMENT PURPOSES

5 RLLSSELLRUSSELL V SHELTER FILLALLCIALFINANCIAL SERVICES SUPRA 604 F SUPP 202203202203
6 SEE ID OF COURSE SOME EMPLOYERS OR POTENTIAL EMPLOYERS WEAR MORE THAN ONE HAT IN

THEIR

INTHEIR

INTHEIR DEALINGS WITH EMPLOYEES OR POTENTIAL EMPLOYEES A BANK FOR EXAMPLE MAY FIND

ITSELF

FINDITSELF

FINDITSELF INVOLVED WITH AN EMPLOYEE IN A BUSINESSBUSINESS TRANSACTION WHERE IT EXTENDS CREDIT

TO

CREDITTO

CREDITTO THE EMPLOYEE AS WELL AS HAVING AN EMPLOYMENT RELATIONSHIP WITH THAT EMPLOYEE IF

THE

IFTHE

IFTHE CREDIT
REPORT

IS OBTAINED AND USEDANDUSED FOR A LEGITIMATE PURPOSE IEIE THE BUSINESS

TRANSACTION

BUSINESSTRANSACTION

BUSINESSTRANSACTION AND FOR NO OTHER PURPOSE IT IS DOUBTFUL THAT THE FCRA WILL BE VIOLATED

MERELY

VIOLATEDMERELY

VIOLATEDMERELY
BECAUSE AN EMPLOYER OCCUPIES A DUAL STATUS

7 SEE 15 USCUSCUSC G 16810 CIVIL LIABILITY FORNEGLIGENTFORNEGLIGENT NONCOMPLIANCE WITH ANY

REQUIREMENLREQUIREMENT

ANYREQUIREMENL

ANYREQUIREMENL OF FCRA 15 USCUSCUSC 168IN1168IN1 33 CIVIL LIABILITY FOR WILLFUL

NONCOMPLIANCE

WILLFULNONCOMPLIANCE

WILLFULNONCOMPLIANCE

8 15 USCUSCUSC G 168IN2168IN21681N21681N2

9 ZAMORA V VALLEY FEDERAL SAVILLGSSAVINGS ALLDAND LOALLLOAN AISIIAISIIASSN 811 F2DF2D 1368 1370 10TH10TH CIR

19871987 OBTAINING A CREDIT REPORT ON THE SPOUSE OF AN EMPLOYEE VIOLATES FCRA

10 HALLSELLHANSEN 1 MORGALLMORGAN SUPRA HOWEVER THE FOURLHFOURTH CIRCUIT HAS HELD THAT EMPLOYMENTEMPLOYMENT

PURPOSES

EMPLOYMENTPURPOSES

EMPLOYMENTPURPOSES MAY INCLUDE A REPORT OBTAINED BY A STATE BOARD OF MEDICAL EXAMINERS TO

DETENNINEDETERMINE

TODETENNINE

TODETENNINE AN APPLICANTSAPPLICANTS FILNESSFITNESS FOR A MEDICAL LICENSE HOKE 1 RETAIL CREDIT CORP

521 F2DF2D 1079 4TH4TH CLRCIR 19751975

11 SEE COMEALLXCONTEATU 1V 8ROL1I8ROL1IL1IBROWN WILLIALLLSOLLWILLIAMSON TOBACCO COIIILJLLILYCONLPANY 915 F2DF2D 12M1264 9TH9TH CIR



RECENT DEVELOPMENTS IN

LABOR

INLABOR

INLABOR AND EMPLOYMENT LAW

EQUAL

LAWEQUAL

LAWEQUAL EMPLOYMENT NOTES

BY

NOTESBY

NOTESBY
MICHAEL M JOHNSON

CHANGES AND SEND THE FINAL PROPOSED REGULATIONSPROPOSEDREGULATIONS TO THE OFFICE OF

ADMINISTRATIVE

OFADMINISTRATIVE

OFADMINISTRATIVE LAW THAT AGENCY HAS 30 DAYS TO REVIEW THE REGUREGU

LATIONS

REGULATIONS

REGULATIONS FOR COMPLIANCE WITH THE DEMANDING STANDARDS OF THE

ADMINISTRATIVE

THEADMINISTRATIVE

THEADMINISTRATIVE PRACTICES ACT AND THEN EITHER
APPROVE

THE REGS OR RERE

TURN

RETURN

RETURN THEM FOR MORE WORK ON THE CURRENT SCHEDULE IT THEREFORE SEEMS

UNLIKELY

SEEMSUNLIKELY

SEEMSUNLIKELY THAT THE FINAL REGULATIONS WILL BE ADOPTED BEFORE EARLY 1993

UPDATE ON SEXUAL ORIENTATION PROTECTION

IN

PROTECTIONIN

PROTECTIONIN OCTOBER 1991 THE DIVISION OF LABOR STANDARDS ENFORCEMENT

DLSE

ENFORCEMENTDLSE

ENFORCEMENTDLSE BEGAN ENFORCING LABOR CODE 99 1101 AND 1102 AGAINST

COMPLAINTS

AGAINSTCOMPLAINTS

AGAINSTCOMPLAINTS OF SEXUAL ORIENTATION DISCRIMINATION JURISDICTION WAS

BASED

WASBASED

WASBASED ON GOVERNOR WILSONSWILSONS OCTOBER 1991 VETO MESSAGE FOR

ASSEMBLY

FORASSEMBLY

FORASSEMBLY BILL 101 WHICH WOULD HAVE ADDED SEXUAL ORIENTATION DISDIS

CRIMINATION

DISCRIMINATION

DISCRIMINATION TO THE FAIR EMPLOYMENT AND HOUSING ACT AND THE COURT

OF

COURTOF

COURTOF APPEALSAPPEALS DECISION IN SOROKA V DAYTON HUDSON CORP 235

CALAPP3DCALAPP3DCALAPP3D

235CALAPP3D

235CALAPP3D 654 19911991 BOTH THE VETO MESSAGE AND SOROKA STATED

THAT

STATEDTHAT

STATEDTHAT THE PROTECTIONS AGAINST DISCRIMINATION ON ACCOUNT OF POLITICAL

ACTIVITY

POLITICALACTIVITY

POLITICALACTIVITY
EMBODIED IN SECTIONS 1101 AND 1102 INCLUDED SEXUALINCLUDEDSEXUAL ORIORI

ENTATION

ORIENTATION

ORIENTATION DISCRIMINATION WITHOUT REGARD TO POLITICAL ADVOCACY EVEN

THOUGH

EVENTHOUGH

EVENTHOUGH
THE SUPREME COURT HAS VACATED SOROKA BY GRANTING A HEARHEAR

ING

HEARING

HEARING
DLSE HAS CONTINUED TO EXERCISE JURISDICTION

DLSE HAS ADMINISTERED SEXUAL ORIENTATIONSEXUALORIENTATION DISCRIMINATION COMCOM

PLAINTS

COMPLAINTS

COMPLAINTS
UNDER LABOR CODE 987987 A PECULIAR STATUTE THAT CREATES A

UNIQUE

AUNIQUE

AUNIQUE ADMINISTRATIVE REMEDY SECTION 987987 HAS A 30DAY30DAY STATUTE

OF

STATUTEOF

STATUTEOF LIMITATIONS WHICH MAY BE EXTENDED AN UNSPECIFIED TIMEFOR GOOD

CAUSE

GOODCAUSE

GOODCAUSE AND REQUIRES A DECISION BY THE LABOR COMMISSIONER WITHIN

60 DAYS OF FILING THE COMPLAINT IT ESTABLISHES A PROCEDURE FOR ININ

VESTIGATION

INVESTIGATION

INVESTIGATION FOLLOWED BY A HEARING BEFORE THE LABOR COMMISSIONER

OR

COMMISSIONEROR

COMMISSIONEROR A DEPUTY IF AIFA VIOLATION IS FOUND THE LABOR COMMISSIONER CAN

AWARD

CANAWARD

CANAWARD REINSTATEMENT BACK PAY AND ATTORNEYS FEES

THE LABOR COMMISSIONERSCOMMISSIONERS DECISION CAN BE APPEALED BY EITHER

PARTY

EITHERPARTY

EITHERPARTY TO THE DIRECTOR OF INDUSTRIAL RELATIONS WHO MUST AFFIRM RERE

VERSE

REVERSE

REVERSE OR MODIFY WITHIN 10 DAYS IF THE RESPONDENT FAILS TO COMPLY

WITH

COMPLYWITH

COMPLYWITH AN ORDER IN FAVOR OF THE COMPLAINANT THEDIE LABOR COMMISSIONER

MUST

COMMISSIONERMUST

COMMISSIONERMUST
FILE A LAWSUIT IN COURT ON BEHALF OF THE COMPLAINANT PRESUMPRESUM

ABLY

PRESUMABLY

PRESUMABLY
FOR A TRIAL DE NOVO BUT THE STATUTE IS SILENT ON THIS POINT BY

THE

BYTHE

BYTHE SAM TOKEN A COMPLAINANT WHO HAS LOST BEFORE THE LABOR

COMMISSIONER

LABORCOMMISSIONER

LABORCOMMISSIONER CAN FILE A PRIVATE LAWSUIT IN COURT INTERESTINGLY

9 987987 STATES THAT THE JUDGMENT IN COURT CAN INCLUDE OTHEROTHER COMCOM

PENSATION

COMPENSATION

COMPENSATION IN ADDITION TO REINSTATEMENT BACK PAY AND ATTORNEYS

FEES WHICH INVITES A CLAIM FOR EMOTIONAL DISTRESS IN ADDITION LABOR

CODE

LABORCODE

LABORCODE 9 1105 GIVES A PRIVATE RIGHT OF ACTION IN COURT WHICH IS ININ

DEPENDENT

INDEPENDENT

INDEPENDENT OF THIS ADMINISTRATIVE PROCEDURE

AS OF JULY 221992221992 DLSE HAD ACCEPTED 70 SEXUAL ORIENTATION

DISCRIMINATION

ORIENTATIONDISCRIMIN

ORIENTATIONDISCRIMIN COMPLAINTS EIGHTEEN OF THE COMPLAINTS HAVE BEEN

DECIDED

BEENDECIDED

BEENDECIDED BY THE LABOR COMMISSIONERCONUNISSIONER AND 7 DECISIONS WERE APPEALED

TO

APPEALEDTO

APPEALEDTO

THE DIRECTOR OF INDUSTRIAL RELATIONS SURPRISINGLY NONE OF THE

COMPLAINTS

THECOMPLAINTS

THECOMPLAINTS PRODUCED LAWSUITS IN COURT AND THERE HAVE BEEN NO ACAC

TIONS

ACTIONS

ACTIONS CHALLENGING DLSESDLSES IMAGINATIVE INTERPRETATION OF LABOR CODE

991101 AND 1102

UPDATE ON FAMILY CARE LEAVE REGULATIONS

AFTER

REGULATIONSAFTER

REGULATIONSAFTER
FIVE PRELIMINARY DRAFTS THE FAIR EMPLOYMENT AND

HOUSING

ANDHOUSING

ANDHOUSING COMMISSION ADOPTED PROPOSED REGULATIONS ON MARCH 25

1992 WHICH INTERPRET THE FAMILY RIGHTS ACT OF 1991 GOVERNMENT

CODE

GOVERNMENTCODE

GOVERNMENTCODE 129452129452 THE REGULATIONS ARE ANXIOUSLY AWAITED BY MOST

EMPLOYERS

MOSTEMPLOYERS

MOSTEMPLOYERS EMPLOYEE GROUPS
AND EMPLOYMENT LAWYERS SINCE THE

FAMILY

THEFAMILY

THEFAMILY RIGHTS ACT WAS HARDLY A MODEL OF CLARITY THE PROPOSED

REGS

PROPOSEDREGS

PROPOSEDREGS

WHICH ARE SUBSTANTIALLY IDENTICAL TO THE DRAFT SUMMARIZED

IN

SUMMARIZEDIN

SUMMARIZEDIN THE SPRING 1992 LABOR EMPLOYMENT LAW QUARTERLY VOL

8 NO8NO8 AT PP 91091010 WERE THE SUBJECT OF PUBLIC COMMENT AND HEARHEAR

INGS

HEARINGS

HEARINGS ON JUNE 10 IN SAN FRANCISCO JUNE 18 IN LOS ANGELES AND

JUNE

ANDJUNE

ANDJUNE 19 IN SAN DIEGO

THE COMMENTS RECEIVED BY THE COMMISSION WERE ABOUT EQUALEQUAL

LY

EQUALLY

EQUALLY

DIVIDED BETWEEN MANAGEMENT AND EMPLOYEE GROUPS
AND BY

AND

BYAND

BYAND LARGE THEY WERE NOT CRITICAL OF THE REGS THE COMMENTS FOCUSED

ON

FOCUSEDON

FOCUSEDON TWO PRINCIPAL AREAS 11 WHO IS AN EMPLOYEE ELIGIBLE FOR FAMILY

LEAVE

FAMILYLEAVE

FAMILYLEAVE THE ACT SAYS AN EMPLOYEE MUST HAVE ONE YEAR OF CONTINUOUS

SERVICE

CONTINUOUSSERVICE

CONTINUOUSSERVICE AND RECEIVE OTHEROTHER BENEFITS BUT DOESNTDOESNT SAY WHAT THOSE

BENEFITS

THOSEBENEFITS

THOSEBENEFITS ARE AND 22 WHAT THE MINIMUM DURATION OF LEAVE CAN

BE

CANBE

CANBE THE ACT SAYS THAT AN EMPLOYEE CAN TAKE A TOTAL MAXIMUM LEAVE

OF

LEAVEOF

LEAVEOF FOUR MONTHS WITHIN A 24MONTH24MONTH MEASURING PERIOD BUT LETS THE

COMMISSION

THECOMMISSION

THECOMMISSION DEFINE THE MINIMUM THAT CAN BE TAKEN AT ANYONE

TIME

ANYONETIME

ANYONETIME THE RATHER NARROW FOCUS OF THESE COMMENTS SUGGESTS THAT

THE

THATTHE

THATTHE COMMISSION DID A GOOD JOB IN DRAFTING THE REGS AND FILLING

THE

FILLINGTHE

FILLINGTHE SUBSTANTIAL GAPS IN THE LANGUAGE OF THE ACT

THE PROPOSED REGS DEFINE AN EMPLOYEE AS ELIGIBLE FOR H AVE IF

HE

IFHE

IFHE OR SHE RECEIVES ANY EMPLOYERPROVIDEDEMPLOYERPROVIDED BENEFIT SUCH AS INSURINSUR

ANCE

INSURANCE

INSURANCE RETIREMENT VACATION OR SICK LEAVE PREDICTABLY EMPLOYERS

ARGUED

EMPLOYERSARGUED

EMPLOYERSARGUED
THAT THIS WAS TOO BROAD ANDBROADAND SHOULD BE LIMITED TO MAJOR BENBEN

EFITS

BENEFITS

BENEFITS LIKE INSURANCE AND EMPLOYEE GROUPS ARGUED THAT IT WAS TOO

NARROW

TOONARROW

TOONARROW AND SHOULD BE EXPANDED TO ANY BENEFIT INCLUDING STATUSTATU

TORILYREQUIREDTORILYREQUIRED

STATUTORILYREQUIRED

STATUTORILYREQUIRED PROGRAMS LIKE WORKERS COMPENSATION THE FACT

THAT

FACTTHAT

FACTTHAT BOTH SIDES CLAIM TO BE UNHAPPY SUGGEST THAT THE CURRENT DEFDEF

INITION

DEFINITION

DEFINITION IS PROBABLY ABOUT RIGHT

ON THE QUESTION OF MINIMUM LEAVE THE PROPOSED REGS STATE THAT

AN

THATAN

THATAN EMPLOYEE MAY TAKE NO LESS THAN TWO WEEKS OFF EXCEPT THAT TWO

LEAVES

TWOLEAVES

TWOLEAVES OF BETWEEN ONE DAY AND TWO WEEKS MAY BE TAKEN DURING

THE

DURINGTHE

DURINGTHE 24MONTH24MONTH MEASURING PERIOD SINCE THIS IS ALREADY A COMPROCOMPRO

MISE

COMPROMISE

COMPROMISE BETWEEN EMPLOYERS WHO PREFERRED A LONG MINIMUM SUCH

AS

SUCHAS

SUCHAS TWO WEEKS AND EMPLOYEES WHO WANTED A SHORT MINIMUM SUCH

AS

SUCHAS

SUCHAS ONE DAY THE COMMENTS WERE MOSTLY DIRECTED TOWARD DETAILS

IN PARTICULAR MANY EMPLOYERS ARGUED THAT THE TWO INSTANCES OF

LEAVES

OFLEAVES

OFLEAVES LESS THAN TWO WEEKS SHOULD BE LIMITED TO FAMILY ILLNESS AND

NOT

ANDNOT

ANDNOT ALLOWED FOR CHILDBIRTH OR ADOPTION

AFTER DIGESTING THE PUBLIC COMMENTS THE COMMISSION WILL HOLD

ANOTHER

HOLDANOTHER

HOLDANOTHER MEETING CURRENTLY SCHEDULED FOR SEPTEMBER 1616 TO CONSIDER

MICHAEL M JOHNSON IS A LABOR PARTNER AT BAKER HOSTETLEHOSTETLEHOSTETLER

MCCUTCHEN

HOSTETLEMCCUTCHEN

HOSTETLEMCCUTCHEN BLACK IN LOS ANGELES HE IS A MEMBER OFOAF THE

SECTIONSECTIONSSECTIONS

THESECTION

THESECTION S EXECUTIVE COMMITTEE AND AFORMERFORMER MEMBER OF THE

FAIR

THEFAIR

THEFAIR EMPLOYMENT AND HOUSING COMMISSION
SEE EQUAL EMPLOYMENT PAGE 12

1111RECENT

11RECENT INLABOR

INLABOR LAWEQUAL

LAWEQUAL
NOTESBY

NOTESBY

REGULATIONSAFTER

REGULATIONSAFTER
ANDHOUSING

ANDHOUSING 251992

251992

251992

251992 GOVERNMENTCODE

GOVERNMENTCODE
MOSTEMPLOYERS

MOSTEMPLOYERS
THEFAMILY

THEFAMILY PROPOSEDREGS

PROPOSEDREGS

VOL8

VOL8

VOL8

VOL8 NO 8 HEARINGS

HEARINGS

ANDJUNE

ANDJUNE

EQUALLY

EQUALLY
BYAND

BYAND

FAMILYLEAVE

FAMILYLEAVE CONTINUOUSSERVICE

CONTINUOUSSERVICE
THOSEBENEFITS

THOSEBENEFITS CANBE

CANBE LEAVEOF

LEAVEOF
THECOMMISSION

THECOMMISSION ANY ONETIME

ONETIME THATTHE

THATTHE FILLINGTHE

FILLINGTHE

LEAVE IFHE

IFHE INSURANCE

INSURANCE EMPLOYERSARGUED

EMPLOYERSARGUED
BENBENEFITS

BENEFITS TOONARROW

TOONARROW STATUTORILYREQUIRED

STATUTORILYREQUIRED

STATU

STATU
TORILY

TORILY
REQUIRED

REQUIRED FACTTHAT

FACTTHAT DEFINITION

DEFINITION

THATAN

THATAN
TWOLEAVES

TWOLEAVES DURINGTHE

DURINGTHE COMPROMISE

COMPROMISE SUCHAS

SUCHAS
SUCHAS

SUCHAS
DETAILSIN

DETAILSIN

DETAILSIN

DETAILSIN

OFLEAVES

OFLEAVES ANDNOT

ANDNOT

HOLDANOTHER

HOLDANOTHER

M HOSTELLERMCCUTCHEN

HOSTELLERMCCUTCHEN THESECTIONS

THESECTIONS

THESECTIONS

THESECTIONS A THEFAIR

THEFAIR

OFADMINISTRATIVE

OFADMINISTRATIVE
REGULATIONS

REGULATIONS THEADMINISTRATIVE

THEADMINISTRATIVE RERETURN

RETURN ME SEEMSUNLIKELY

SEEMSUNLIKELY ME

ENFORCEMENTDLSE

ENFORCEMENTDLSE
AGAINSTCOMPLAINTS

AGAINSTCOMPLAINTS WASBASED

WASBASED FORASSEMBLY

FORASSEMBLY DISDISCRIMINATION

DISCRIMINATION COURTOF

COURTOF 235CALAPP3D

235CALAPP3D

235CALAPP3D

235CALAPP3D

235CALAPP3D

235CALAPP3D STATEDTHAT

STATEDTHAT

POLITICALACTIVITY

POLITICALACTIVITY
ORIORIENTATION

ORIENTATION EVENTHOUGH

EVENTHOUGH
HEARING

HEARING

COMPLAINTS

COMPLAINTS AUNIQUE

AUNIQUE



EQUAL EMPLOYMENT FROM PAGE 11

LEGISLATIVE

11LEGISLATIVE

11LEGISLATIVE UPDATES

ASSEMBLY

UPDATESASSEMBLY

UPDATESASSEMBLY
BILL 2601 WHICH WOULDWHICHWOULD CODIFY DLSESDLSES CURRENT ININ

TERPRETATION

INTERPRETATION

INTERPRETATION AND ENFORCEMENT OF SEXUAL ORIENTATION DISCRIMINATION

UNDER

DISCRIMINATIONUNDER

DISCRIMINATIONUNDER LABOR CODE 99 1101 AND 1102 IS PROCEEDING THROUGH THE

LEGISLATURE

THELEGISLATURE

THELEGISLATURE
IT WAS PASSED BY THE ASSEMBLY N A 42304230 VOTE ON MAY

14 AND IT CLEARED THE SENATE COMMITTEE ON INDUSTRIAL RELATIONS BY

A

BYA

BYA
5252 VOTE ON JUNE 15 AS OF JULY 17 ABAB 2601 WAS BEFORE THE

SENATE

THESENATE

THESENATE COMMITTEE ON APPROPRIATIONS IF PASSED BY THE LEGISLATURE

THE GOVERNOR WILL HAVE AN INTERESTING TIME WITH ABAB 2601 SINCE

IT

SINCEIT

SINCEIT CODIFIES THE ADMINISTRATIONSADMINISTRATIONS OWN INTERPRETATION AND PRACTICE

UNDER

PRACTICEUNDER

PRACTICEUNDER THE LABOR CODE

ASSEMBLY BILL 3825 THE CIVIL RIGHTS RESTORATION ACT OF 1992

SPONSORED

1992SPONSORED

1992SPONSORED BY ASSEMBLY SPEAKER BROWN AND SENATE PRESIDENT PRO

TEMPORE

PROTEMPORE

PROTEMPORE ROBERTI IS ALSO PROCEEDING THROUGH THE LEGISLATURE THIS

MAMMOTH

THISMAMMOTH

THISMAMMOTH BILL ADDS 15 NEW CODE PROVISIONS AND AMENDS 58 EXISTING

CODE

EXISTINGCODE

EXISTINGCODE PROVISIONS TO PROVIDE COMPREHENSIVE CHANGES TO STATE CIVIL

RIGHTS

CIVILRIGHTS

CIVILRIGHTS LAWS AMONG OTHER THINGS IT ADDS PROTECTIONS UNDER THE

AMERICANS

THEAMERICANS

THEAMERICANS WITH DISABILITIES ACT TO THE FEH ACT AND THE UNRUH ACT

IT ADDS NEW DISABILITY PROTECTIONS IN EMPLOYMENT HOUSING AND PUBPUB
LICLIE

PUBLIC

PUBLIC ACCOMMODATIONS IT MODIFIES ADMINISTRATIVE PROCEDURES FOR HOUSHOUS

ING

HOUSING

HOUSING AND EMPLOYMENT DISCRIMINATION COMPLAINTS HANDLED BY THE

DFEH

THEDFEH

THEDFEH AND THE FEHC IT GRANTS THE FEHC AUTHORITY TO AWARD COMCOM

PENSATORY

COMPENSATORY

COMPENSATORY DAMAGES AND CIVIL PENALTIES AND IT SUPERSEDES SUPREME

COURT

SUPREMECOURT

SUPREMECOURT DECISIONS SUCH AS HARRIS V CAPITAL GROWTH INVESTORS 52

CAL3DCAL3D

52CAL3D

52CAL3D 1142 19911991
ABAB

1991AB

1991AB 3825 PASSED THE ASSEMBLY BY A4133A4133 VOTE ON MAY 27 AND

CLEARED

ANDCLEARED

ANDCLEARED THE SENATE JUDICIARY COMMITTEE BY A 6464 VOTE ON JULY 2

AS OF JULY 17 IT WAS PENDING IN THE SENATE COMMITTEE ON

APPROPRIATIONS

ONAPPROPRIATIONS

ONAPPROPRIATIONS IF PASSED BY THE LEGISLATURE APPROVAL BY THE

GOVERNOR

THEGOVERNOR

THEGOVERNOR SEEMS VERY UNLIKELY

SUPREME COURT REJECTS ATTORNEYS FEES ENHANCEMENTS

IN

ENHANCEMENTSIN

ENHANCEMENTSIN CITY OF BURLINGTON IV DAGUE 60 USLWUSLWUSLW 4717 JUNE 24

19921992 THE SUPREME COURT HELD THAT FEDERAL COURTS CANNOT ENHANCE

ATTOMEYSATTORNEYS

ENHANCEATTOMEYS

ENHANCEATTOMEYS
FEES AWARDS TO PLAINTIFFS WHO HAVE PREVAILED IN AN ACTION

UNDER

ACTIONUNDER

ACTIONUNDER A FEDERAL STATUTE ALTHOUGH THE FACTS INVOLVED A CLAIM ARISING

UNDER

ARISINGUNDER

ARISINGUNDER THE ATTORN YS FEE PROVISIONS OF ENVIRONMENTAL STATUTES THE

COURT

THECOURT

THECOURT DESCRIBED THE PROVISIONS AS TYPICALTYPICAL OF OTHER FEDERAL FEESHIFTFEESHIFTFEESHIFT

ING

FEESHIFTING

FEESHIFTING

STATUTES AND THE HOLDING THEREFORE PORTENDS SIMILAR RESULTS IN

CASES

INCASES

INCASES UNDER TITLETIDE VII THE AMERICANS WITH DISABILITIES ACT THE AGE

DISCRIMINATION

AGEDISCRIMINATION

AGEDISCRIMINATION IN EMPLOYMENT ACT AND OTHER EMPLOYMENT AND CIVIL

RIGHTS

CIVILRIGHTS

CIVILRIGHTS LAWS

THE PLAINTIFF IN BURLINGTON RECOVERED JUDGMENT AGAINST A CITY

IN

CITYIN

CITYIN AN ACTION UNDER THE CLEAN WATER ACT AND THE SOLID WASTE DISPOSAL

ACT

DISPOSALACT

DISPOSALACT WHICH BOTH CONTAIN PROVISIONS FOR AWARDING ATTORNEYS FEES

TO

FEESTO

FEESTO THE PREVAILING PARTY SEE 33 USCUSCUSC 9 1365D AND42AND42 VSCVSCVSCUSCUSCUSC 9

6972E

96972E

96972E BECAUSE THE PLAINTIFFSPLAINTIFFS ATTORNEY HAD TAKEN THE CASE ON A

CONTINGENT

ACONTINGENT

ACONTINGENT FEE BASIS AND H D A SUBSTANTIAL RISK OF LOSS THE DISTRICT

COURT

DISTRICTCOURT

DISTRICTCOURT ENHANCED THE FEE AWARD THE COURT DID SO IN THE CUSTOMARY

FASHION

CUSTOMARYFASHION

CUSTOMARYFASHION OFCALCULATINGOFCALCULATING THE LODESTARLODESTAR AMOUNT THE REASONABLE AND

PREVAILING

ANDPREVAILING

ANDPREVAILING FEE RATE MULTIPLIED BY THE REASONABLE NUMBER OF HOURS

DEVOTED

HOURSDEVOTED

HOURSDEVOTED TO THE CASE AND ENHANCING THIS BY AN APPROPRIATE MULTIPLIER

OF25

MULTIPLIEROF25

MULTIPLIEROF25 PERCENT THE SECOND CIRCUIT AFFIRRNEDAFFIRMED THE AWARD IN ALL RESPECTS

IN A 6 TO 3 DECISION THE SUPREME COURT REVERSED AND HELD THAT

ANY

THATANY

THATANY
FEE ENHANCEMENT BEYOND THE LODESTAR AMOUNT IS IMPROPER

WRITING FOR THE MAJORITY JUSTICE SCALIA EXPLAINED THAT A FEE ENHANCEENHANCE

MENT

ENHANCEMENT

ENHANCEMENT ESSENTIALLY RESULTS IN DOUBLE RECOVERY THAT IS BECAUSE THE FACFAC

TORS

FACTORS

FACTORS CONSIDERED FOR ENHANCEMENT DIFFICULTY OF THE CASE AND RISK

OF

RISKOF

RISKOF LOSS AREARELOSSARE ALREADY ACCOUNTED FOR IN THE LODESTAR BY JUSTIFYING A

HIGHER

AHIGHER

AHIGHER FEE RATE AND REQUIRING A LARGE NUMBER OF HOURS IN ORDER TO

PREVAIL

TOPREVAIL

TOPREVAIL JUSTICE SCALIA ALSO REASONED THAT FEE ENHANCEMENTS ARE UNUN

DESIRABLE

UNDESIRABLE

UNDESIRABLE BECAUSE THEY EFFECTIVELY SUBSIDIZE OTHER NONMERITORIOUSNONMERITORIOUS

CASES

NONMERITORIOUSCASES

NONMERITORIOUSCASES
IN WHICH THE PLAINTIFFSPLAINTIFFS ATTORNEY HAS NOT PREVAILED

IT SEEMS LIKELY THAT THE DECISION IN BURLINGTON WILL BE FOLLOWED

IN

FOLLOWEDIN

FOLLOWEDIN CIVIL RIGHTS AND EMPLOYMENT DISCRIMINATION ACTIONS WLDERUNDER FEDERAL

LAW

FEDERALLAW

FEDERALLAW IF SO THIS WOULD REDUCE MANY FEE AWARDS

EDITORSEDITORS NOTE BURLINGTON REPRESENTS A MARKED CHANGEFRON

PRIOR

CHANGEFRONPRIOR

CHANGEFRONPRIOR

NINTH CIRCUIT LAW WHICH REQUIRED FEE ENHANCEMENT IN CIVIL

RIGHTS

CIVILRIGHTS

CIVILRIGHTS CASES HOWEVER IN ACTIONS BROUGHT UNDER BOTH FEDERAL ANDFEDERALAND

STATE

ANDSTATE

ANDSTATE DISCRIMINATION STATUTES CALIFORNIA LAW MAY PROVIDE AN ININ

DEPENDENT

INDEPENDENT

INDEPENDENT BASIS FOR FEE ENHANCEMENT

WRONGFUL TERMINATION CASENOTES

BY

CASENOTESBY

CASENOTESBY ANTHONY J ONCIDI

HELD THAT THE EMOTIONAL DISTRESS CLAIMS WERE PREEMPTED BY THE EXEX

CLUSIVITY

EXCLUSIVITY

EXCLUSIVITY PROVISIONS OF THEDIE WORKERS COMPENSATION ACT THETHE ACT

NOTWITHSTANDING THE ABSENCE OF ANY COMPENSABLE PHYSICAL DISABILITY

IN SO RULING THE COURT EXPRESSLY DISAPPROVED OF RENTERIA V COUNTY

OF

COUNTYOF

COUNTYOF ORANGE 82 CAL APP 3D 833 19781978 THE COURT REMANDED TO

THE

TOTHE

TOTHE COURT OF APPEAL THE QUESTION OF WHETHER THE DEFAMATION CLAIM

WAS

CLAIMWAS

CLAIMWAS PREEMPTED BY THE ACT

PUBLIC POLICY CLAIM MUST BE BASED UPON VIOLATION OF

STATUTECONSTITUTIONSTATUTECONSTITUTION
OFSTATUTECONSTITUTIO

OFSTATUTECONSTITUTIO

GANTT
STATUTECONSTITUTIONG

V SENTRY INS 1 CAL 4TH 1083 19921992
THIS

1992THIS

1992THIS CASE INVOLVES A CAUSE OF ACTION FOR WRONGFUL TERMINATION

IN

TERMINATIONIN

TERMINATIONIN VIOLATION OF PUBLIC POLICY THE CALIFORNIA SUPREME COURT AFFIRMED

THE DECISION OF THE COURT OF APPEAL AFFIRMING A JURY VERDICTJURYVERDICT IN THE

AMOUNT

THEAMOUNT

THEAMOUNT OF 134134134 MILLION IN FAVOR OF PLAINTIFF A FORMER SALES MANAGER

FOR

MANAGERFOR

MANAGERFOR DEFENDANT PLAINTIFF ALLEGED THAT HE HAD COMPLAINED ABOUT THE

SEXUAL

THESEXUAL

THESEXUAL HARASSMENT THAT HIS SUBORDINATE JOYCE BRUNO HAD SUFFERED

AT

SUFFEREDAT

SUFFEREDAT THE HANDS OF ANOTHER MANAGER AFTER BRUNO WAS FIRED AND FILED

A

FILEDA

FILEDA COMPLAINT WITH THE DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING

TITLE

HOUSINGTITLE

HOUSINGTITLE VII DAMAGES SUBJECT TO TAXATION

UNITED

TAXATIONUNITED

TAXATIONUNITED STATES V BURKE 112 S CT 1867 199219921992
THIS

1992THIS

1992THIS CASE INVOLVES THE QUESTION OF WHETHER BACKPAY AWARDS IN

SETTLEMENT

INSETTLEMENT

INSETTLEMENT OF TITLE VIIVU CLAIMS ARE EXCLUDABLE FROM FEDERAL INCOME

TAXES

INCOMETAXES

INCOMETAXES THE SUPREME COURT RULED THAT SUCH AMOUNTS ARE NOT EXCLUDEXCLUD

ABLE

EXCLUDABLE

EXCLUDABLE AND ARE THEREFORE SUBJECT TO TAXATION THE COURTSCOURTS OPINION IS

HOWEVER
VERY NARROW IN SCOPE BECAUSE THE CASE AROSE EXCLUSIVELY

UNDER

EXCLUSIVELYUNDER

EXCLUSIVELYUNDER TITLE VII AND PRIOR TO THAT STATUTESSTATUTES AMENDMENT BY THE CIVIL

RIGHTS

CIVILRIGHTS

CIVILRIGHTS ACT OF 199

WORKERS COMP IS EXCLUSIVE REMEDY FOR EMOTIONAL

DISTRESS

EMOTIONALDISTRESS

EMOTIONALDISTRESS CLAIM

LIVITSANOS

CLAIMLIVITSANOS

CLAIMLIVITSANOS VA SUPERIOR COURT 2 CAL 4TH 744 19921992
THIS

1992THIS

1992THIS CASE INVOLVES CAUSES OF ACTION FOR DEFAMATION AND INTENINTEN

TIONAL

INTENTIONAL

INTENTIONAL AND NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS WHERE NO PHYSPHYS
ICAL

PHYSICAL

PHYSICAL INJL1LYINJURY OR DISABILITY WAS ALLEGED THE CALIFORNIA SUPREME COURT

T

COURTT

COURTT

ANTHONY J ONCIDI IS AN ASSOCIATE WITH HILL WYNNE TROOP

MEISINGER IN LOS ANGELES SPECIALIZING IN THE REPRESENTATION

OF

REPRESENTATIONOF

REPRESENTATIONOF MANAGEMENT ININL EMPLOYMENT AND LABOR LAW MATTERS

12

SEE

12SEE

12SEE TERMINATION PAGE 1313EQUAL

13EQUAL 11LEGISLATIVE

11LEGISLATIVE UPDATESASSEMBLY

UPDATESASSEMBLY
ININTERPRETATION

INTERPRETATION DISCRIMINATIONUNDER

DISCRIMINATIONUNDER THELEGISLATURE

THELEGISLATURE ON MAY14

MAY14 BYA

BYA THESENATE

THESENATE
LEGISLATURETHE

LEGISLATURETHE SINCEIT

SINCEIT

PRACTICEUNDER

PRACTICEUNDER

1992SPONSORED

1992SPONSORED PROTEMPORE

PROTEMPORE THISMAMMOTH

THISMAMMOTH EXISTINGCODE

EXISTINGCODE
CIVILRIGHTS

CIVILRIGHTS THEAMERICANS

THEAMERICANS ACTIT

ACTIT

PUBLIC

PUBLIC HOUSING

HOUSING THEDFEH

THEDFEH
COMPENSATORY

COMPENSATORY SUPREMECOURT

SUPREMECOURT 52CAL3D

52CAL3D

52CAL3D

52CAL3D 1991AB

1991AB A 41334133 ANDCLEARED

ANDCLEARED 2AS

2AS

2AS

2AS
ONAPPROPRIATIONS

ONAPPROPRIATIONS THEGOVERNOR

THEGOVERNOR

JUNE 241992

241992

241992

241992 ENHANCEATTORNEYS

ENHANCEATTORNEYS

ARISINGUNDER

ARISINGUNDER ATTORNEYS THECOURT

THECOURT FEESHIFTING

FEESHIFTING

INCASES

INCASES AGEDISCRIMINATION

AGEDISCRIMINATION CIVILRIGHTS

CIVILRIGHTS

CITYIN

CITYIN DISPOSALACT

DISPOSALACT
FEESTO

FEESTO AND 4242

ACONTINGENT

ACONTINGENT HAD DISTRICTCOURT

DISTRICTCOURT CUSTOMARYFASHION

CUSTOMARYFASHION ANDPREVAILING

ANDPREVAILING HOURSDEVOTED

HOURSDEVOTED MULTIPLIEROF

MULTIPLIEROF 25

THATANY

THATANY IMPROPERWRITING

IMPROPERWRITING

IMPROPERWRITING

IMPROPERWRITING
ENHANCEMENT

ENHANCEMENT FAC



TERMINATION FROM PAGE 12

DFEHDFEH PLAINTIFF MET SECRETLY WITH AN INVESTIGATOR FROM THE

DFEH

THEDFEH

THEDFEH AND PROVIDED EVIDENCE THAT TURNED OUT TO BE HARMFUL TO HIS

EMPLOYER

HISEMPLOYER

HISEMPLOYER SHORTLY THEREAFTER PLAINTIFF WAS DEMOTED TO A SALES REPREP

RESENTATIVE

REPRESENTATIVE

REPRESENTATIVE PLAINTIFF QUIT HIS JOB AFTER ACCEPTING A POSITION WITH

ANOTHER

WITHANOTHER

WITHANOTHER EMPLOYER AND FILED SUIT AGAINST DEFENDANT ALLEGING AMONG

OTHER

AMONGOTHER

AMONGOTHER THINGS THAT HE HAD BEEN CONSTRUCTIVELY TERMINATED THE JURY

AGREED

JURYAGREED

JURYAGREED AND AWARDED PLAINTIFF 134134134 MILLION THE SUPREME COURT

HELD

COURTHELD

COURTHELD THAT SINCE THERE WAS EVIDENCE THAT DEFENDANT TERMINATED PLAINPLAIN

TIFF

PLAINTIFF

PLAINTIFF IN VIOLATION OF A SPECIFIC STATUTORY PROVISION CAL GOVTGOVT CODE

9 12975PROHIBITING12975PROHIBITING INTERFERENCE WITH THE DFEHSDFEHS PERFORMANCE

OF

PERFORMANCEOF

PERFORMANCEOF

ITS DUTIES PLAINTIFF HAD STATED A CLAIM FOR WRONGFUL TERMINATION

IN

TERMINATIONIN

TERMINATIONIN VIOLATION OF PUBLIC POLICY THE SUPREME COURT WENT ON TO ENUNENUN

CIATE

ENUNCIATE

ENUNCIATE A NEW RULE HENCEFORTH AN EMPLOYEE MAY STATE A PUBLIC POLPOL

ICY

POLICY

POLICY CLAIM ONLY IF IT IS BASED UPON A SPECIFIC STATUTORY OR

CONSTITUTIONAL

ORCONSTITUTIONAL

ORCONSTITUTIONAL PROVISION THE SUPREME COURT FURTHER HELD THAT THE

CALIFOMIACALIFORNIA

THECALIFOMIA

THECALIFOMIA WORKERS COMPENSATION ACT DID NOT PREEMPT PLAINTIFFSPLAINTIFFS

PUBLIC

PLAINTIFFSPUBLIC

PLAINTIFFSPUBLIC POLICY CLAIM SINCE AN EMPLOYERSEMPLOYERS PUBLIC POLICY VIOLATION

CANNOT

VIOLATIONCANNOT

VIOLATIONCANNOT BE DEEMED AA RISK REASONABLY ENCOMPASSED WITLLWITHENCOMPASSEDWITLLENCOMPASSEDWITH THE COMCOM

PENSATION

COMPENSATION

COMPENSATION BARGAIN

USEUSE IT OR LOSE IT VACATION POLICY ILLEGAL

BOOTHBY

ILLEGALBOOTHBY

ILLEGALBOOTHBY V ATLAS MECHANICAL INC CAL APP 4TH 92

DAILY

92DAILY

92DAILY JOURNAL DARDARDAR 7399 JUNE 2 19921992

IN

1992IN

1992IN THIS ACTION FOR UNPAID VACATION BENEFITS PLAINTIFF SOUGHT PAYPAY

MENT

PAYMENT

PAYMENT FROM DEFENDANT OF 2420024200 FOR VACATION TIME THAT HE ALLEGEDALLEGED

LY

ALLEGEDLY

ALLEGEDLY

EARNED BUT DID NOT USE THE COURT OF APPEAL DISTINGUISHED AN

ILLEGAL

ANILLEGAL

ANILLEGAL USEUSE IT OR LOSE IT POLICY WHEREBY EMPLOYEES FORFEIT VESTED

VACATION

VESTEDVACATION

VESTEDVACATION PAY FROM A LEGAL NONO ADDITIONAL ACCRUAL POLICY WHEREBY

VACATION

WHEREBYVACATION

WHEREBYVACATION BENEFITS ARE CAPPED AT A CERTAIN AMOUNT THE COURT DEDE

TERMINEDTERMIINED

DETERMINED

DETERMINED THAT THERE WAS NO EVIDENCE IN THE RECORD OF THE SUBSTANCE

OF

SUBSTANCEOF

SUBSTANCEOF THE EMPLOYERSEMPLOYERS VACATION POLICY AND ACCORDINGLY REVERSED THE

TRIAL

THETRIAL

THETRIAL COURTSCOURTS SUMMARY ADJUDICATION ORDER AND REMANDED THE MATTER

FOR

MATTERFOR

MATTERFOR FURTHER PROCEEDINGS

EX PARTE CONTACT WITH FORMER CONTROL GROUP MEMBER

PERMISSIBLE

MEMBERPERMISSIBLE

MEMBERPERMISSIBLE

NALIAN
PERMISSIBLENALIAN

TRUCK LINES INC V NAKATLONAKANO WAREHOUSE TRANSP

CORP 6 CAL APP 4TH4LH 1256 19921992
THIS

1992THIS

1992THIS CASE INVOLVES THE ISSUE OF WHETHER AN ATTORNEY MAY MALCEMAKE

EX

MALCEEX

MALCEEX PARTE CONTACT WITH A FONNERFORMER MEMBER OF A CORPORATE ADVERSARYSADVERSARYS

MANAGEMENT

ADVERSARYSMANAGEMENT

ADVERSARYSMANAGEMENT CONTROLCONTROL GROUP THE COURT HELD THAT RULE 21002100 OF

THE

OFTHE

OFTHE STATE BAR RULES OF PROFESSIONAL CONDUCT PERMITS SUCH CONTACT

IN

CONTACTIN

CONTACTIN CASES IN WHICH THE PERSON CONTACTED BY THE ATTORNEY IS NEITHER

A

NEITHERA

NEITHERA

CURRENT EMPLOYEE NOR A CUMMTCURRENT MEMBER OF THE MANAGEMENT CONCON

TROL

CONTROL

CONTROL GROUP OF THE CORPORATE ADVERSARY THE COURT FURTHER HELD THAT

ITIT

THATIT

THATIT IS INCUMBENT UPON A PARTYPARLY WHO KNOWS THAT ITS FORMER EMPLOYEMPLOY

EES

EMPLOYEES

EMPLOYEES INCLUDING FONNERFORMER CONTROL GROUP EMPLOYEES POSSESS PRIVILEGED

INFORMATION

PRIVILEGEDINFORMATIO

PRIVILEGEDINFORMATIO TO SEEK A PROTECTIVE ORDER

PUBLIC POLICY CLAIM REQUIRES MORE THAN SUSPICION OF

ILLEGALITY

OFILLEGALITY

OFILLEGALITY

DESOTO
ILLEGALITYDESOTO

VA YELLOW FREIGHT SYS INC 957 F2DF2DR2D 655 9TH9TH CIRCM 19921992

THIS

1992THIS

1992THIS CASE INVOLVES A CAUSE OF ACTION FOR WRONGFUL TERMINATION

IN

TERMINATIONIN

TERMINATIONIN VIOLATION OF PUBLIC POLICY
THE COURT OF APPEALS AFFIRMED SUMSUM

MARY

SUMMARY

SUMMARY JUDGMENT IN FAVOR OF DEFENDANT ON THE GROUND THAT PLAINTIFF

HAD

PLAINTIFFHAD

PLAINTIFFHAD FAILED TO STATE A CLAIM FOR WRONGFUL TERMINATION IN VIOLATION

OF

VIOLATIONOF

VIOLATIONOF PUBLIC POLICY BASED UPON HIS SUSPICIONSUSPICION THAT HE WOULD HAVE

VIOLATED

HAVEVIOLATED

HAVEVIOLATED CALIFORNIA LAW IF HE HAD DELIVERED A LOAD OF MERCHANDISE

TO

MERCHANDISETO

MERCHANDISETO CALIFORNIA IN A TRAILER THAT HAD EXPIRED REGISTRATIONEXPIREDREGISTRATION PAPERS FROM

ILLINOIS

FROMILLINOIS

FROMILLINOIS AND AN EXPIRED PRORATED VEHICLE TAG FROM CALIFORNIA THE

COURT

THECOURT

THECOURT OPINED THAT THE CALIFORNIACALIFORNIA SUPREME COURT WOULD NOT ALLOW

A

ALLOWA

ALLOWA

CLAIM OF WRONGFUL TERMINATION WHERE AN EMPLOYEE SUSPECTS A VIVI

OLATION

VIOLATION

VIOLATION OF THE LAW REQUIRING INDICIA OF REGISTRATION TO BE CARRIED IN

A

INA

INA MOTOR VEHICLE AND THEREFORE REFUSES TO WORK FURTHERMORE THE

COURT

THECOURT

THECOURT HELD THAT UNLIKEUNLIKE OTHER CASES WHERE RETALIATORY DISCHARGE IS

ALLEGED

ISALLEGED

ISALLEGED THERE IS NO STATUTE IN CALIFORNIA THAT PROHIBITS YELLOW

FREIGHT

YELLOWFREIGHT

YELLOWFREIGHT FROM TERMINATING DESOTO UNDER THE CIRCUMSTANCES IN WHICH

HE

WHICHHE

WHICHHE WAS TERMINATED WE HAVE INSTEAD A CLAIM BY AN EMPLOYEE WHO

REFUSES

WHOREFUSES

WHOREFUSES TO WORK BASED ON HIS ERRONEOUS BELIEF THAT WHAT HE WAS

ASKED

WASASKED

WASASKED TO DO WAS A VIOLATION OF CALIFORNIA LAW

NEGLIGENT MISREPRESENTATION VERDICT UPHELD

BRANCH

UPHELDBRANCH

UPHELDBRANCH V HOMEFEDHONIEFED BANKBATIK 6 CAL APP 4TH 793 19921992
THIS

1992THIS

1992THIS CASE INVOLVES A CAUSE OF ACTION FOR NEGLIGENT MISREPRESENMISREPRESEN

TATION

MISREPRESENTATION

MISREPRESENTATION AND AJURY VERDICT THEREON AWARDING PLAINTIFF 4545 163 IN ECOECO

NOMIC

ECONOMIC

ECONOMIC DAMAGES AND 6000060000 IN EMOTIONAL DISTRESS DAMAGES THE

ALLEGED

THEALLEGED

THEALLEGED MISREPRESENTATION INVOLVED CERTAIN ECONOMIC BENEFITS THAT

PLAINTIFF

THATPLAINTIFF

THATPLAINTIFF WAS PROMISED PRIOR TO QUITTING HIS FONNERFORMER EMPLOYMENT AND

ACCEPTING

ANDACCEPTING

ANDACCEPTING A POSITION WITH DEFENDANT THE PROMISED BENEFITS NEVER

MATERIALIZED AFTER AFFIRMING THE ECONOMIC DAMAGES AWARD THE

COURT

THECOURT

THECOURT REJECTED DEFENDANTSDEFENDANTS CONTENTION THAT FOLEY PRECLUDED PLAINTIFF

FROM

PLAINTIFFFROM

PLAINTIFFFROM RECOVERING TORT DAMAGES FOR NEGLIGENT MISREPRESENTATION

HOWEVER THE COURT DID REVERSE THE AWARD OF EMOTIONALOFEMOTIONAL DISTRESS

DAMAGES

DISTRESSDAMAGES

DISTRESSDAMAGES
AFTER CONCLUDING THAT SINCE THE EMPLOYEESEMPLOYEES LOSS OTHER THAN

THAT

THANTHAT

THANTHAT ARISING FROM EMOTIONAL DISTRESS WAS SOLELY ECONOMIC THE GENGEN
ERAL

GENERAL

GENERAL RULE OF DAMAGES PERMISSIBLE IN NEGLIGENCE ACTIONS IEIE NO PUNIPUNI

TIVE

PUNITIVE

PUNITIVE OR EMOTIONAL DISTRESS DAMAGES SHOULD GOVERN

UNDISCLOSED INTENT TO TERMINATE SALES REPS SUPPORTS FRAUD

CLAIM

FRAUDCLAIM

FRAUDCLAIM

MARKETINGCLAIMMARKETING WEST INC V SANYO FISHER USA CORP 6 CAL APP
4TH 603 19921992

THIS

1992THIS

1992THIS CASE INVOLVES CAUSES OF ACTION FOR FRAUDULENT REPRESENTATION

FRAUDULENT CONCEALMENT BREACH OF CONTRACT AND BREACH OF THE IMIM

PLIED

IMPLIED

IMPLIED COVENANT OF GOOD FAITH AND FAIR DEALING PLAINTIFFS WERE FONNERFORMER

INDEPENDENT

FONNERINDEPENDENT

FONNERINDEPENDENT
SALES REPRESENTATIVES OF DEFENDANT ALL OF WHOM HAD

SIGNED

HADSIGNED

HADSIGNED FULLY INTEGRATED TERMINATIONATWILLTERMINATIONATWILL AGREEMENTS PLAINTIFFS

ALLEGED

PLAINTIFFSALLEGED

PLAINTIFFSALLEGED
THAT PRIOR TO SIGNING THE AGREEMENTS THEY HAD BEEN ENGAGED

PURSUANT

ENGAGEDPURSUANT

ENGAGEDPURSUANT
TO AN ORAL AGREEMENTORALAGREEMENT THAT COULD BE TERMINATED ONLY FOR

GOOD

FORGOOD

FORGOOD CAUSE CITING THE PAROL EVIDENCE RULE THE COURT OF APPEAL AFAF

FIRMED

AFFIRMED

AFFIRMED SUMMARY JUDGMENT OF THE FRAUDULENT REPRESENTATION CAUSE

OF

CAUSEOF

CAUSEOF ACTION ON THE GROUND THAT PLAINTIFFS COULD NOTCOULDNOT HAVE REASONABLY

RELIED

REASONABLYRELIED

REASONABLYRELIED UPON THE ALLEGED REPRESENTATIONS CONCEMINGCONCERNING THE PROPRO FORMA

NATURE OF THE TERMINATIONATWILLTERMINATIONATWILL AGREEMENT HOWEVER THE COURT

REVERSED

COURTREVERSED

COURTREVERSED SUMMARY JUDGMENT OF TILEDIETHE FRAUDULENT CONCEALMENT CAUSE

OF

CAUSEOF

CAUSEOF ACTION ON THE GROUND THAT THERE WAS EVIDENCE THAT DEFENDANT DID

NOT

DIDNOT

DIDNOT DISCLOSE ITS INTENT TO REPLACE PLAINTIFFS AT THE TIME THAT IT HAD

THEM

HADTHEM

HADTHEM SIGN THE AGREEMENTS THE COURT FURTHER HELD THAT THE CONTRACT

CLAIMS

CONTRACTCLAIMS

CONTRACTCLAIMS WERE BARRED BY THE TWOYEARTWOYEAR STATUTE OF LIMITATIONS

EMPLOYEE TERMINATED WHILE ON MEDICAL LEAVE STATES CLAIM

WALKER

CLAIMWALKER

CLAIMWALKER V BLUE CROSS OF CATCAL 4 CAL APP 4TH 985 19921992
THIS

1992THIS

1992THIS CASE INVOLVES CAUSES OF ACTION FOR BREACH OF CONTRACT BREACH

OF

BREACHOF

BREACHOF THE IMPLIED COVENANT OF GOOD FAITH AND FAIRFAIR DEALING AND PNYSICALPHYSICAL

HANDICAP

PNYSICALHANDICAP

PNYSICALHANDICAP
DISCRIMINATION IN VIOLATION OF THE CALIFORNIA FAIR

EMPLOYMENT

FAIREMPLOYMENT

FAIREMPLOYMENT AND HOUSING ACT FEHAFEHA THE COURT REVERSED THE

SUMMARY

THESUMMARY

THESUMMARY JUDGMENT THAT WAS GRANTED IN FAVOR OF DEFENDANT WITH RERE

SPECT

RESPECT

RESPECT
TO PLAINTIFFSPLAINTIFFS FIRST CAUSE OF ACTION FOR BREACH OF IMPLIEDINIMPLIEDIN

FACT

IMPLIEDINFACT

IMPLIEDINFACT CONTRACT AND THE SECOND CAUSE OF ACTION FOR BREACH OF THE IMPLIED

COVENANT

IMPLIEDCOVENANT

IMPLIEDCOVENANT OF GOOD FAITH AND FAIR DEALING IN ALL OTHER RESPECTS THE

COURT

THECOURT

THECOURT AFFIRMED SUMMARY JUDGMENT IN FAVOR OF DEFENDANT THE COURT

HELD

COURTHELD

COURTHELD THAT THERE WAS A TRIABLE
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WAS

13WAS

13WAS AN IMPLIEDINFACTIMPLIEDINFACTAGREEMENT NOT TO TERMINATE PLAINTIFFSPLAINTIFFS EMEM
PLOYMENT

EMPLOYMENT

EMPLOYMENT EXCEPT FOR GOOD CAUSE THE COURT CONSIDERED THE TOTALITYTOTALITY

OF

TOTALITYOF

TOTALITYOF THE CIRCUMSTANCES INCLUDING PLAINTIFFJPLAINTIFFJPLAINTIFFSPLAINTIFFS J 9 1212 YEARS OF SERVICE

HER RECEIPT OF CONSISTENT PROMOTIONS SALARY INCREASES MERIT INCREASINCREAS

ES

INCREASES

INCREASES AND SATISFACTORY EVALUATIONS AND THE EXISTENCE OF CERTAIN PERSONNEL

POLICIES

PERSONNELPOLICIES

PERSONNELPOLICIES DURING HER EMPLOYMENT THE COURT HELD THAT ATWILLATATWILL LANLAN

GUAGE

LANGUAGE

LANGUAGE
THAT EXISTED IN AN EMPLOYEE HANDBOOK DID NOT ESTABLISH THE

NATURE

THENATURE

THENATURE OF THE EMPLOYMENT RELATIONSHIPRELATIONSHIPASAS A MATTER OF LAW SINCE THERE

WAS

THEREWAS

THEREWAS NO INTEGRATED WRITTEN AGREEMENT SIGNED BY THE EMPLOYEE THE

COURT

THECOURT

THECOURT FURTHER HELD THAT THERE WAS A TRIABLE ISSUE OF MATERIAL FACT AS

TO

ASTO

ASTO WHETHER THERE WAS GOOD CAUSE TO TERMINATE PLAINTIFFSPLAINTIFFS EMPLOYEMPLOY

MENT

EMPLOYMENT

EMPLOYMENT WHICH WASWHICHWAS EFFECTED WHILE PLAINTIFF WAS AWAY FROM WORK ON

A

ONA

ONA NONWORKRELATEDNONWORKRELATED MEDICAL LEAVE OF ABSENCE 111ETHE COURT ALSO FOUND

EVIDENCE

FOUNDEVIDENCE

FOUNDEVIDENCE OF PRETEXT FOR TERMINATING PLAINTIFFSPLAINTIFFS EMPLOYMENT

ACCORDINGLY THE COURT REVERSED SUMMARY JUDGMENT OF THE CONTRACT

AND

CONTRACTAND

CONTRACTAND IMPLIED COVENANT CLAIMS THE COURT AFFINNEDAFFIRMED SUMMARY JUDGJUDG

MENT

JUDGMENT

JUDGMENT OF PLAINTIFFSPLAINTIFFS FEHA CLAIM BASED PRIMARILY UPON PLAINTIFFSPLAINTIFFS

DEPOSITION

PLAINTIFFSDEPOSITION

PLAINTIFFSDEPOSITION TESTIMONY IN WHICH SHE STATED THAT SHE DID NOT BELIEVE

THAT

BELIEVETHAT

BELIEVETHAT SHE WAS TERMINATED BECAUSE OF ANY PHYSICAL LIMITATION

PUBLIC POLICY PROTECTS SUPERVISOR WHO SUPPORTED HARASSMENT

VICTIM

HARASSMENTVICTIM

HARASSMENTVICTIM

FLAIT
VICTIMFLAIT

V NORTH AM WATCH CORP 3 CAL APP 4TH 467 19921992
THIS

1992THIS

1992THIS CASE INVOLVES CAUSES OF ACTION FOR WRONGFUL TERMINATION

IN

TERMINATIONIN

TERMINATIONIN VIOLATION OF PUBLIC POLICY AND BREACH OF THE IMPLIED COVENANT

OF

COVENANTOF

COVENANTOF GOOD FAITH AND FAIR DEALING THE COURT REVERSED THE TRIAL COURTSCOURTS

ORDER

COURTSORDER

COURTSORDER GRANTING SUMMARY ADJUDICATION IN FAVOR OF DEFENDANT AND

AWARDING

ANDAWARDING

ANDAWARDING DEFENDANT 154000154000 IN ATTORNEYSATTORNEYS FEES AND COSTS THE

COURT

THECOURT

THECOURT HELD THAT THERE WAS A CREDIBILITY QUESTION CONCERNINGCONCERNING WHETHER

PLAINTIFF

WHETHERPLAINTIFF

WHETHERPLAINTIFF
IN FACT HAD A REASONABLE GOOD FAITH AND SINCERE BELIEF THAT

ONE

THATONE

THATONE OF HIS SUBORDINATES WAS BEING HARASSED BY PLAINTIFFSPLAINTIFFS SUPERVISOR

AND

SUPERVISORAND

SUPERVISORAND THAT SUCH A QUESTION COULD NOT BE DETERMINED ON SUMMARY JUDGJUDG

M
JUDGM

JUDGM NT THE COURT ALSO DETERMINED THAT THERE WAS A GENUINE DISPUTE

ABOUT

DISPUTEABOUT

DISPUTEABOUT WHETHER DEFENDANTSDEFENDANTS ARTICULATED LEGITIMATE BUSINESS JUSTIFIJUSTIFI

CATION

JUSTIFICATION

JUSTIFICATION FOR TERMINATING PLAINTIFF WAS CONTRADICTED BY CIRCUMSTANTIAL

EVIDENCE

CIRCUMSTANTIALEVIDEN

CIRCUMSTANTIALEVIDEN OF PRETEXTPRETEXT THE COURT REJECTED THE TRIAL COURTSCOURTS DETERDETER

MINATION

DETERMINATION

DETERMINATION THAT PLAINTIFFSPLAINTIFFS CLAIM FOR EMOTIONAL DISTRESS DAMAGES WAS

BARRED

WASBARRED

WASBARRED BY THE WORKERS COMPENSATION ACT FINALLY THE COURT AFAF

FIRMED

AFFIRMED

AFFIRMED DISMISSAL OF PLAINTIFFSPLAINTIFFS CLAIM FOR BREACH OF THE IMPLIED

COVENANT

IMPLIEDCOVENANT

IMPLIEDCOVENANT OF GOOD FAITH AND FAIR DEALING BECAUSE PLAINTIFF HAD FAILED

TO

FAILEDTO

FAILEDTO PRESENT EVIDENCE THAT DEFENDANTSDEFENDANTS ACTIONS HAD VIOLATEDHADVIOLATED A CONCON

TRACTUAL

CONTRACTUAL

CONTRACTUAL TENNTERM AS WELL AS PUBLIC POLICY

EMPLOYEE BENEFITS CASENOTES

BY MARIAN B PHILLIPS

PROVIDE COBLE INCURRED NUMEROUS MEDICAL EXPENSESMEDICALEXPENSES FOR THE PREEXISTINGPREEXISTING CONCONPREEXISTINGCON

DITION

CONDITION

CONDITION BOTH PARTIES MOVED FOR SUMMARY JUDGMENT ON THE ISSUE OF

BONITA

OFBONITA

OFBONITA HOUSESHOUSES OBLIGATION TO PROVIDE CONTINUATION COVERAGE

COBLE ARGUED THAT THE COBRA REQUIREMENT TO PROVIDE COVERAGCOVERAG

IDENTICAL

COVERAGIDENTICAL

COVERAGIDENTICAL TO THE COVERAGE PROVIDED UNDER THE PLAN REQUIRES AN EMPLOYER

EITHER

EMPLOYEREITHER

EMPLOYEREITHER TO PROVIDE COMPLETE PLAN COVERAGE OR DIRECTLY TO PAY THE BENEFITS

OFFERED

BENEFITSOFFERED

BENEFITSOFFERED UNDER THE PLAN IF IT IS IMPOSSIBLE TO PROVIDE ACTUAL PLAN COVCOV

ERAGE

COVERAGE

COVERAGE
BONITA HOUSE ARGUED THAT IT HAD COMPLIED WITH COBRASCOBRAS PLAIN

LANGUAGE

PLAINLANGUAGE

PLAINLANGUAGE BY OFFERING COBLE THE OPPORTUNITY TO PARTICIPATE IN THE ONLY

PLAN

ONLYPLAN

ONLYPLAN OFFERED TO ITS SIMILARLYSITUATEDSIMILARLYSITUATED EMPLOYEES WHICH IN UKIAH BEBE

CAME

BECAME

BECAME NO PLAN AT ALL AFTER APRIL 1

AGREEING THAT EITHER ARGUMENT COULD BE ACCEPTED UNDERACCEPTEDUNDER THE STATUTORY

LANGUAGE

STATUTORYLANGUAGE

STATUTORYLANGUAGE THE COURT LOOKED TO COBRASCOBRAS UNDERLYING POLICY IN CONCLUDCONCLUD

ING

CONCLUDING

CONCLUDING
THAT BONITA HOUSESHOUSES INTERPRETATION WAS TOO NARROW FOCUSING ITS

ATTENTION

ITSATTENTION

ITSATTENTION ON A LEASTCOSTLEASTLEASTCOST PROVIDER CONCEPT THE COURT FOUND THAT THE

EMPLOYER

THEEMPLOYER

THEEMPLOYER RATHER THAN THE INDIVIDUAL EMPLOYEE IS BETTER ABLE TO OBTAIN

HEALTH

OBTAINHEALTH

OBTAINHEALTH INSURANCE COVERAGE THE COURT EXTENDED THIS CONCEPT TO CONCLUDE

THAT

CONCLUDETHAT

CONCLUDETHAT
THE RISK SHOULD REMAINSHOULDREMAIN WITH THE EMPLOYER RALLIERRATHER THAN THE EMPLOYEE

IF THE COVERAGE SHOULD FAIL CONSEQUENTLY THE COURT ORDERED BONITA

HOUSE

BONITAHOUSE

BONITAHOUSE TO PAY COBLESCOBLES HEALTH CARE EXPENSES

THE THEORY OF THIS DECISION HAS VERY SIGNIFICANT IMPLICATIONS FOR

EMPLOYERS

FOREMPLOYERS

FOREMPLOYERS AND PARTICULARLY SMALL EMPLOYERS AS LONG AS AN EMPLOYER

OFFERS

EMPLOYEROFFERS

EMPLOYEROFFERS HEALTH CARE BENEFITS ITS OBLIGATION TO PROVIDE CONTINUATION COVCOV

ERAGE

COVERAGE

COVERAGE CREATES A DUTY IF IT SHOULD BECOME NECESSARY TO PAY DIRECTLY

FOR

DIRECTLYFOR

DIRECTLYFOR BENEFITS IDENTICAL TO THOSE AVAILABLE TO SIMILARLY SITUATED EMPLOYEES

FOR EMPLOYERS PROVIDING HEALTH COVERAGE VIA REGIONSPECIFICREGIONSPECIFIC PLANS OR

THROUGH

ORTHROUGH

ORTHROUGH POTENTIALLY INSOLVENT TRUSTS OR INSURANCE COMPANIES THIS DUTY

RL1AYMAY

DUTYRL1AY

DUTYRL1AY PROVE TO BE ECONOMICALLY IMPOSSIBLE THE ANOMALOUS RESULT OF

THE

OFTHE

OFTHE COURTSCOURTS EMPLOYEEPROTECTIVEEMPLOYEEPROTECTIVE STANCE COULD WELL BE THAT EMPLOYER

UNABLE

EMPLOYERUNABLE

EMPLOYERUNABLE TO ACCEPT THAT LEVEL OF RISK WILL CONSIDER TERMINATING ALL GROU

HEALLLIHEALTH

GROUHEALLLI

GROUHEALLLI COVERAGE CAN GOVERNMENTMANDATEDGOVERNMENTMANDATED HEALTH COVERAGE BE FAR

AWAY

FARAWAY

FARAWAY

COURT IMPOSES ON EMPLOYER DUTY TO

MEANINGFULMEANINGFUL

TOMEANINGFUL

TOMEANINGFUL COBRA COVERAGE

IN

COVERAGEIN

COVERAGEIN A SURPRISING DECISION A NORTHERN CALIFORNIA DISTRICT COURT

RULED

COURTRULED

COURTRULED THAT AN EMPLOYER WAS OBLIGATED TO AY THE MEDICAL EXPENSES

OF

EXPENSESOF

EXPENSESOF A FORMER EMPLOYEE AFTER THE GROUP HEALTH TRUST WHICH PROVIDED

HER

PROVIDEDHER

PROVIDEDHER COVERAGE BECAME INSOLVENT ALTHOUGH COBLE V BONITA HOUSE

789 ESUPPFSUPPFSUPP 2824 NDND CA 19921992 PRESENTED UNIQUE FACTS THE

COURTSCOURTS

THECOURTS

THECOURTS ANALYSIS AND CONCLUSION HAS SIGNIFICANT IMPLICATIONS FOR EMEM
PLOYERS

EMPLOYERS

EMPLOYERS WHO PROVIDE HE LTH CARE INSURANCE TO EMPLOYEES

PLAINTIFF COBLE WAS EMPLOYED BY BONITA HOUSE A NONPROFITNONPROFIT RESRES

IDENTIAL

RESIDENTIAL

RESIDENTIAL MENTALIDENTIALMENTAL HEALTH CARE PROGRAM AT ITS UKIAH CALIFORNIA FACILITY

BONITA HOUSE CLOSED THE UKIAN FACILITY IN 1990 AND THEREAFTER RERE

TAINED

RETAINED

RETAINED ONLY ITS FACILITY IN BERKELEY CALIFORNIA

BOTH BEFORE AND IMMEDIATELY AFTER CLOSING THE UKIAH FACILITY

BONITA HOUSE OFFERED TWO GROUP HEALTH PLANS TO ITS EMPLOYEES

THESE WERE A KAISER HMO AVAILABLE ONLY TO THE BERKELEY EMPLOYEMPLOY

EES

EMPLOYEES

EMPLOYEES
AND A PROGRAM OFFERED BY THE CALIFORNIA COUNCIL OF COMMUNITY

MENTAL

COMMUNITYMENTAL

COMMUNITYMENTAL HEALTH AGENCIES CCCMHACCCMHA A SELFINSUREDSELFINSURED MULTIEMMULTIEM
PLOYER

MULTIEMPLOYER

MULTIEMPLOYER TRUST FUND COBLE PARTICIPATED IN THE CCCMHA PLAN DURING

HER

DURINGHER

DURINGHER EMPLOYMENT AND ELECTED TO CONTINUE COVERAGE UNDER THIS PLAN

AFTER

PLANAFTER

PLANAFTER THE UKIAH FACILITY CLOSED SHE LATER OBTAINED INSURANCE THROUGH

A

THROUGHA

THROUGHA NEW EMPLOYER BUT SHE COULD NOT OBTAIN COVERAGE FOR A PREEXISTINGPREEXISTING

CONDITION

PREEXISTINGCONDITION

PREEXISTINGCONDITION UNTIL JULY 1991 CCCMHA BECAME INSOLVENT ON APRIL

1 1991 BECAUSE ALL OF ITS REMAINING EMPLOYEES LIVED IN THE

BERKELEY

THEBERKELEY

THEBERKELEY AREA BONITA HOUSE DECIDED TO OFFER ONLY THE KAISER HMO
OF ALL ITS EMPLOYEE AND FORMER EMPLOYEES ONLY COBJECOBLE LOST COVERAGE

DUE

COVERAGEDUE

COVERAGEDUE TO THE IN SOL VENCY OF CCCMHA KAISER REFUSED TO COVER COBLE

DUE

COBLEDUE

COBLEDUE TO HER GEOGRAPHIC LOCATION BETWEEN APRIL AND JULY OF 1991

MARIAN PHILLIPS SPECIALIZES IN EMPLOYEE BENEFITS ILLIN HER PRACPRAC
TICE

PRACTICE

PRACTICE AT CORB TT KANE A NORTHERN CALIFOMIAFIRM REPRESENTREPRESENT

ING

REPRESENTING

REPRESENTING MANAGEMENT ILLABORILLABOR AND EMPLOYMENTANDEMPLOYMENT LAW

14

14TERMINATION

13WAS

13WAS EMPLOYMENT

EMPLOYMENT

L912L912
PERSONNELPOLICIES

PERSONNELPOLICIES LANGUAGE

LANGUAGE THENATURE

THENATURE THEREWAS

THEREWAS THECOURT

THECOURT ASTO

ASTO EMPLOYMENT

EMPLOYMENT ONA

ONA FOUNDEVIDENCE

FOUNDEVIDENCE

CONTRACTAND

CONTRACTAND

JUDGMENT

JUDGMENT PLAINTIFFSDEPOSITION

PLAINTIFFSDEPOSITION BELIEVETHAT

BELIEVETHAT

HARASSMENTVICTIM

HARASSMENTVICTIM

1992THIS

1992THIS

COVENANTOF

COVENANTOF COURTSORDER

COURTSORDER ANDAWARDING

ANDAWARDING THECOURT

THECOURT QUESTIONCONCERNINGQUESTIONCONCERNING WHETHERPLAINTIFF

WHETHERPLAINTIFF
THATONE

THATONE SUPERVISORAND

SUPERVISORAND

MENT

JUDGMENT

JUDGMENT DISPUTEABOUT

DISPUTEABOUT JUSTIFICATION

JUSTIFICATION CIRCUMSTANTIALEVIDEN

CIRCUMSTANTIALEVIDEN DETERMINATION

DETERMINATION WASBARRED

WASBARRED AFFIRMED

AFFIRMED IMPLIEDCOVENANT

IMPLIEDCOVENANT FAILEDTO

FAILEDTO

CONTRACTUAL

CONTRACTUAL

CASENOTESBY

CASENOTESBY

PROVIDEMEANINGFUL

PROVIDEMEANINGFUL

COURTRULED

COURTRULED



EMPLOYERS FACE NEW OSHA STANDARDS GOVERNING

OCCUPATIONAL

GOVERNINGOCCUPATIONA

GOVERNINGOCCUPATIONA EXPOSURE TO BLOODBORNBLOODBORNE PATHOGENS

ON

PATHOGENSON

PATHOGENSON DECEMBER 6199161991 THE DEPARTMENT

OF

DEPARTMENTOF

DEPARTMENTOF LABOR PUBLISHED FINAL STANDARDS OF THE

OCCUPATIONAL

THEOCCUPATIONAL

THEOCCUPATIONAL SAFETY AND HEALTH

ADMINISTRATION

HEALTHADMINISTRATION

HEALTHADMINISTRATION OSHA INTENDED TO REDUCE

OCCUPATIONAL

REDUCEOCCUPATIONAL

REDUCEOCCUPATIONAL EXPOSURE TO HEPATITIS B

HBV
BHBV

BHBV HUMAN IMMUNODEFICIENCY VIRUS

HIV

VIRUSHIV

VIRUSHIV AND OTHER BLOODBORNE PATHOGENS THE

REGULATIONS

THEREGULATIONS

THEREGULATIONS BECAME EFFECTIVE ON MARCH 6

1992 ALTHOUGH THE REGULATIONS WERE PUBPUB

LISHED

PUBLISHED

PUBLISHED WITHOUT MUCH FANFARE THE STANDARDS

29 COERCFRCFRCFR 1910103019101030 WILL HAVE SIGNIFICANT

IMPACT

SIGNIFICANTIMPACT

SIGNIFICANTIMPACT

BECAUSE OF THEIR SCOPE EXTENSIVE

COMPLIANCE

EXTENSIVECOMPLIANCE

EXTENSIVECOMPLIANCE REQUIREMENTS AND COSTS FOR CERCER

TAIN

CERTAIN

CERTAIN EMPLOYERS

SCOPE

THESCOPETHE CENTER FOR DISEASE CONTROL CDE
HAD PREVIOUSLY PUBLISHED GUIDELINES WITH

RESPECT

WITHRESPECT

WITHRESPECT
TO PROTECTING EMPLOYEES WHO FACE

EXPOSURE

FACEEXPOSURE

FACEEXPOSURE
TO BLOOD OR OTHER POTENTIALLY INFECINFEC

TIOUS

INFECTIOUS

INFECTIOUS MATERIAL THE NEW OSHA STANDARDS

HOWEVER WILL FUNDAMENTALLY ALTER THE ENEN

F

ENF

ENF RCEMENT

ENRCEMENT

ENRCEMENT LANDSCAPE BY IMPLEMENTING UNIUNIUNI

VERSAL

UNIVERSAL

UNIVERSAL PRECAUTIONS THESE PRECAUTIONS

ENFORCE

PRECAUTIONSENFORCE

PRECAUTIONSENFORCE THE CONCEPT THAT ALL BLOOD AND OTHER

BODY

OTHERBODY

OTHERBODY FLUIDS FROM PATIENTS VICTIMS OR THE ININ

CARCERATED

INCARCERATED

INCARCERATED ARE DEEMED POTENTIALLY INFECINFEC

TIOUS

INFECTIOUS

INFECTIOUS THUS REQUIRING RIGOROUS INFECTION

CONTROL

INFECTIONCONTROL

INFECTIONCONTROL PRECAUTIONS TO MINIMIZE THE RISK OF

EXPOSURE

OFEXPOSURE

OFEXPOSURE TO STAFF THE STANDARDS APPLY TO ALL

OCCUPATIONAL

ALLOCCUPATIONAL

ALLOCCUPATIONAL EXPOSURES TO BLOOD AND OTHER

POTENTIALLY

OTHERPOTENTIALLY

OTHERPOTENTIALLY
INFECTIOUS MATERIALS OSHASOSHAS ININ

TENT

INTENT

INTENT IS TO PROTECT ALL EMPLOYEESALLEMPLOYEES AT RISK RERE

GARDLESS

REGARDLESS

REGARDLESS OF THEIR JOB TITLES OR PLACE OF

EMPLOYMENT

OFEMPLOYMENT

OFEMPLOYMENT THE STANDARDS DO SO BY

CONDITIONING

BYCONDITIONING

BYCONDITIONING COVERAGE UPON ANY OCCUPAOCCUPA
TIONAL

OCCUPATIONAL

OCCUPATIONAL EXPOSURE WITHOUT REGARD TO OCCUPAOCCUPA

TION

OCCUPATION

OCCUPATION OR INDUSTRY SEGMENT

MANY ACTIVITIES AND INDUSTRIES OUTSIDE THE

HEALTH

THEHEALTH

THEHEALTH CARE FIELD ARE COVERED BY THE OSHA

STANDARDS

OSHASTANDARDS

OSHASTANDARDS

THE STANDARDS WILL REACH OCCUPATIONAL

ACTIVITIES

OCCUPATIONALACTIVITI

OCCUPATIONALACTIVITI IN BOTH HEALTH CARE AND NONANDNON HEALTH

CARE

HEALTHCARE

HEALTHCARE
FACILITIES AND IN PERMANENT AND TEMPOTEMPO

RARY

TEMPORARY

TEMPORARY
WORKSITES EXAMPLES OF HEALTH CARE FAFA

CILITIES

FACILITIES

FACILITIES INCLUDE BUT ARE NOT LIMITED TO

HOSPITALS

TOHOSPITALS

TOHOSPITALS CLINICS DENTISTPHYSICIANDENTISTPHYSICIAN OFFICES

MIMR SIRIAS PRACTICES IN THE FIRM OF

HANSON

OFHANSON

OFHANSON BRIDGETTBRICLGETT MARCLLSMARCUS VLAHOS

RUDY IN SAN FRANCISCO

BY DAVID E SIRIAS

BLOOD BANKS DIALYSIS CENTERS OCCUPATIONAL

HEALTH

OCCUPATIONALHEALTH

OCCUPATIONALHEALTH CENTERS NURSING HOMES AND OTHER

LONG

OTHERLONG

OTHERLONG TERM HEALTH CARE FACILITIES BLOOD BANKS

AND

BANKSAND

BANKSAND PLASMA CENTERS TISSUE BANKS AND INSTIINSTI

TUTIONS

INSTITUTIONS

INSTITUTIONS FOR THE MENTALLY RETARDED AMONG
OTHERS

AMONGOTHERS

AMONGOTHERS HEALTH CARE PROVIDERS MAY ALREADY

HAVE

ALREADYHAVE

ALREADYHAVE IN PLACE MANY OF THE SAFETY PRECAUTIONS

REQUIRED

PRECAUTIONSREQUIRED

PRECAUTIONSREQUIRED BY THE REGULATIONS DUE TO

WIDESPREAD

TOWIDESPREAD

TOWIDESPREAD IMPLEMENTATION OF CDCSCDCS UNIUNI

VERSAL

UNIVERSAL

UNIVERSAL SAFETY PRECAUTIONS NONETHELESS

HEALTH CARE PROVIDERS MUST REVIEW AND

WHERE
NECESSARY

REVISE THEIR PROCEDURES

AND

PROCEDURESAND

PROCEDURESAND EMPLOYEE SAFETY PROTOCOLS TO INSURE

COMPLIANCE

INSURECOMPLIANCE

INSURECOMPLIANCE WITH THE NEW OSHA STANDARDS

MANY ACTIVITIES AND INDUSTRIES OUTSIDE

THE

OUTSIDETHE

OUTSIDETHE HEALTH CARE FIELD AREFIELDARE COVERED BY THE

OSHA

THEOSHA

THEOSHA STANDARDS INCLUDING EQUIPMENT RERE

PAIR

REPAIR

REPAIR
AND SERVICE INFECTIOUS WASTE DISPOSAL

VIRUS RESEARCH LABORATORIES AND PRODUCTION

FACILITIES

PRODUCTIONFACILITIES

PRODUCTIONFACILITIES MORTUARIES AND FUNERAL HOMES

FIREFIGHTING PARAMEDIC AND AMBULANCE

WORK

AMBULANCEWORK

AMBULANCEWORK LAW ENFORCEMENT AND CORRECTIONSANDCORRECTIONS ININ

STITUTIONS

INSTITUTIONS

INSTITUTIONS NONHEALTHNONHEALTH CARE EMPLOYEES EMEM
PLOYED

EMPLOYED

EMPLOYED IN THE PRIVATE SECTOR THE FEDERAL

GOVERNMENT

FEDERALGOVERNMENT

FEDERALGOVERNMENT OR A STATE OR LOCAL GOVERNMENT

ARE

GOVERNMENTARE

GOVERNMENTARE

COVERED UNDER THE STANDARD IF THEY HAVE

OCCUPATIONAL

HAVEOCCUPATIONAL

HAVEOCCUPATIONAL EXPOSURE
TO BLOOD OR OTHER POPO

TENTIALLY

POTENTIALLY

POTENTIALLY
INFECTIOUS MATERIALS

COMPLIANCE

ACOMPLIANCEA
EXPOSURE CONTROL PLAN

THE

PLANTHE

PLANTHE STANDARDS REQUIRE AFFECTED EMPLOYEMPLOYAFFECTEDEMPLOY

ERS

EMPLOYERS

EMPLOYERS TO MAINTAIN AN A WRITTEN EXPOSURE

CONTROL

EXPOSURECONTROL

EXPOSURECONTROL PLAN IMPLEMENTATION OF THE PLAN

SHOULD

PLANSHOULD

PLANSHOULD HAVE BEEN COMPLETED BY MAY 5

199229199229 COERCFRCFRCFR 191O1030GI2191O1030GI2191O1030GI2 IB
EACH EMPLOYER WITH EMPLOYEESWITHEMPLOYEES WHO

FACE

WHOFACE

WHOFACE OCCUPATIONAL EXPOSURES MUST LIST ALLJOB

CLASSIFICATIONS

ALLJOBCLASSIFICATION

ALLJOBCLASSIFICATION WHERE OCCUPATIONAL EXPOSURE

DOES

EXPOSUREDOES

EXPOSUREDOES OR MAY OCCUR AND IDENTIFY THOSE TASKS

AND

TASKSAND

TASKSAND PROCEDURES WITH ACTUAL OR POTENTIAL

BLOOD

POTENTIALBLOOD

POTENTIALBLOOD EXPOSURE OCCUPATIONALOCCUPATIONAL EXPOSUREOCCUPATIONALEXPOSURE

IS

REASONABLY ANTICIPATED SLDNSKIN EYE MUCOUS

MEMBRANE

MUCOUSMEMBRANE

MUCOUSMEMBRANE OR OTHER PARENTERAL CONTACT

WITH

CONTACTWITH

CONTACTWITH BLOOD OR OTHER POTENTIALLY INFECTIOUS

MATERIALS

INFECTIOUSMATERIALS

INFECTIOUSMATERIALS THAT MAY RESULT FROM THE PERLORPERLORPERFORPERFOR

MANCE

PERLORMANCE

PERLORMANCE OF AN EMPLOYEESEMPLOYEES DUTIES

29 CERCERCFRCFRCFR 1910L030B1910L030B19101030B1030B
THE EXPOSURE DETERMINATION IS INTENDED

TO

INTENDEDTO

INTENDEDTO IDENTIFY THOSE POSITIONS WHOSE DUTIES OROR

DINARILYDINARILY

ORDINARILY

ORDINARILY INCLUDE NO EXPOSURE THOUGH THE ININ

DIVIDUAL

INDIVIDUAL

INDIVIDUAL ASSIGNED MAY BE CALLED UPON TO

PERFORM

TOPERFORM

TOPERFORM AND UNPLANNED EXPOSURE TASK

EMPLOYERS MUST ALSO DOCUMENT IMPLEMENIMPLEMEN

TATION

IMPLEMENTATION

IMPLEMENTATION OF OTHER PROVISIONS OF THE STANDARDS

INCLUDING

STANDARDSINCLUDING

STANDARDSINCLUDING ENGINEERINGINCLUDINGENGINEERING AND WORK CONTROL

PRACTICES

CONTROLPRACTICES

CONTROLPRACTICES HEPATITIS B VACCINATION AND POST

EXPOSURE

POSTEXPOSURE

POSTEXPOSURE
EVALUATION COMMUNICATION OF

HAZARDS

OFHAZARDS

OFHAZARDS TO EMPLOYEES AND RECORDKEEPING

IN A MANNER APPROPRIATE FOR THE EMPLOYERSEMPLOYERS

CIRCUMSTANCES

EMPLOYERSCIRCUMSTANC

EMPLOYERSCIRCUMSTANC IN ADDITION EMPLOYERS MUST

DOCUMENT

MUSTDOCUMENT

MUSTDOCUMENT PROCEDURES FOR EVALUATING THE CIRCIR

CUMSTANCES

CIRCUMSTANCES

CIRCUMSTANCES SURROUNDING EXPOSURE
INCIDENTS

EACH EMPLOYEREACHEMPLOYER MUST ASSURE THAT THE

EXPOSURE

THEEXPOSURE

THEEXPOSURE CONTROL PLAN IS ACCESSIBLE TO EMEM
PLOYEES

EMPLOYEES

EMPLOYEES THE EXPOSURE CONTROL PLAN ALSO

MUST

ALSOMUST

ALSOMUST BE MADE WITHOUT TAKING INTO CONSIDCONSID

ERATION

CONSIDERATION

CONSIDERATION THE USE OF PERSONAL PROTECTIVE EQUIPEQUIP

MENT
EQUIPMENT

EQUIPMENT SEE 29 CERCERCFRCFRCFR 191O1030C1191O1030C1191O1030C119101030C119101030C119101030C1
B PERSONAL PROTECTIVE EQUIPMENT

OSHA
EQUIPMENTOSHA

EQUIPMENTOSHA RECOGNIZES THAT ALMOST HALF OF THE

EXPOSURE

THEEXPOSURE

THEEXPOSURE INCIDENTS DOCUMENTED BY OSHA

WOULD

OSHAWOULD

OSHAWOULD NOT HAVE OCCURRED HAD EMPLOYERSHADEMPLOYERS AND

EMPLOYEES

ANDEMPLOYEES

ANDEMPLOYEES COMPLIED WITH THE CDC STANSTAN

DARDS

STANDARDS

STANDARDS THE STANDARDS REQUIRE EMPLOYERS TO

FURNISH

TOFURNISH

TOFURNISH ALL NECESSARYALLNECESSARY PERSONAL PROTECTIVE

EQUIPMENT

PROTECTIVEEQUIPMENT

PROTECTIVEEQUIPMENT
PPE WHEN THERE IS A POTENTIAL

FOR

POTENTIALFOR

POTENTIALFOR OCCUPATIONAL EXPOSURE PPE INCLUDES

BUT IS NOT LIMITED TO GLOVES GOWNS FLUID

PROOF

FLUIDPROOF

FLUIDPROOF APRONS HEAD AND FOOT COVERINGS FACE

SHIELDS

FACESHIELDS

FACESHIELDS EYE PROTECTION AND MOUTHPIECES

THE STANDARDS ALSO ENUMERATE A LONG LIST OF

ENGINEERING

OFENGINEERING

OFENGINEERING AND WORK CONTROLWORKCONTROL PRACTICES

OSHA REQUIRES THAT RESUSCITATION BAGS OR

OTHER

OROTHER

OROTHER VENTILATION DEVICES BE INCLUDED AS A

STANDARD

ASTANDARD

ASTANDARD PART OF PPE ALTHOUGH OSHA HAS

NO

HASNO

HASNO EVIDENCE OF TRANSMISSION OF BLOOD BORNE

PATHOGENS

BORNEPATHOGENS

BORNEPATHOGENS
FROM ADMINISTERING CPR EACH

EMPLOYER

EACHEMPLOYER

EACHEMPLOYER
MUST ALSO ASSURE THAT AFFECTED EMEM

PLOYEES

EMPLOYEES

EMPLOYEES BE TRAINED IN THE USE OF ALL PPE AND

THAT

ANDTHAT

ANDTHAT PPE IS READILY ACCESSIBLE AT THE WORKSITE

IN

WORKSITEIN

WORKSITEIN ALL APPROPRIATE SIZES

ALMOST HALF OFHALFOF THE EXPOSURE INCIDENTS DOCDOCDOEDOE

UMENTSUTNENTS

DOCUMENTS

DOCUMENTS BY OSHA WOULD NOT HAVE OCOC

CLLLREDCLLLREDCURRED

OCCLLLRED

OCCLLLRED HAD EMPLOYERS AND EMPLOYEESANDEMPLOYEES

COMPLIED

EMPLOYEESCOMPLIED

EMPLOYEESCOMPLIED
WITH THE CDC STANDARDS

MOST HEALTH CARECARE EMPLOYERS ROUTINELY RERE

QUIRE

REQUIRE

REQUIRE EMPLOYEE USE OF PPE THE STANDARDS

ARE

STANDARDSARE

STANDARDSARE SIGQIFI ANT BECAUSE EMPLOYERS WILL HAVE

A

HAVEA

HAVEA A CLEAR L AL DUTY TO ASSURE THAT THEIR EMEM
PLOYEES

EMPLOYEES

EMPLOYEES USE APPROPRIATE PPE THUS AN EMEM
PLOYEESPLOYEES

EMPLOYEES

EMPLOYEES INSENSITIVITY TO A PARTICULAR RISK ANDRISKAND

SEE

ANDSEE

ANDSEE OSHA PAGE 16

1515EMPLOYERS

15EMPLOYERS GOVERNINGOCCUPATIONA

GOVERNINGOCCUPATIONA

6 1991

THEOCCUPATIONAL

THEOCCUPATIONAL HEALTHADMINISTRATION

HEALTHADMINISTRATION REDUCEOCCUPATIONAL

REDUCEOCCUPATIONAL BHBV

BHBV

HIV

VIRUSHIV

VIRUSHIV THEREGULATIONS

THEREGULATIONS

PUBLISHED

PUBLISHED

SIGNIFICANTIMPACT

SIGNIFICANTIMPACT

EXTENSIVECOMPLIANCE

EXTENSIVECOMPLIANCE
CERTAIN

CERTAIN

CDC
WITHRESPECT

WITHRESPECT
FACEEXPOSURE

FACEEXPOSURE
INFECTIOUS

INFECTIOUS

FORCEMENT

ENFORCEMENT

ENFORCEMENT UNIVERSAL

UNIVERSAL PRECAUTIONSENFORCE

PRECAUTIONSENFORCE
OTHERBODY

OTHERBODY
INCARCERATED

INCARCERATED INFECTIOUS

INFECTIOUS INFECTIONCONTROL

INFECTIONCONTROL OFEXPOSURE

OFEXPOSURE
ALLOCCUPATIONAL

ALLOCCUPATIONAL OTHERPOTENTIALLY

OTHERPOTENTIALLY
INTENT

INTENT REGARDLESS

REGARDLESS
OFEMPLOYMENT

OFEMPLOYMENT BYCONDITIONING

BYCONDITIONING OCCUPATIONAL

OCCUPATIONAL
OCCUPATION

OCCUPATION

THEHEALTH

THEHEALTH OSHASTANDARDS

OSHASTANDARDS

OCCUPATIONALACTIVITI

OCCUPATIONALACTIVITI HEALTHCARE

HEALTHCARE TEMPORARY

TEMPORARY

FACILITIES

FACILITIES TOHOSPITALS

TOHOSPITALS

OFHANSON

OFHANSON



OSHA FROM PAGE 15

REFUSAL

15REFUSAL

15REFUSAL TO WEAR PPE WILL NOT EXONERATE AN

EMPLOYER

ANEMPLOYER

ANEMPLOYER FROM LIABILITY SHOULD AN EMPLOYEE

BECOME

EMPLOYEEBECOME

EMPLOYEEBECOME INFECTED AS A RESULT OF A WORKSITE

MISHAP

WORKSITEMISHAP

WORKSITEMISHAP
AND SUBSEQUENTLY BRING SUIT

C HOUSEKEEPING

THE

HOUSEKEEPINGTHE

HOUSEKEEPINGTHE STANDARDS REQUIRE THAT EMPLOYERS ASAS

SURE

ASSURE

ASSURE THAT THE WORKSITE IS MAINTAINED NOT ONLY

IN

ONLYIN

ONLYIN A CLEAN AND SANITARY CONDITION BUT ALSO

MAINTAINED

ALSOMAINTAINED

ALSOMAINTAINED IN A MANNER WHICH LOWERS THE

RISK

THERISK

THERISK OF ACCIDENTAL HB V AND HIV INFECTION

THE TERM WORKSITEWORKSITE REFERS NOT ONLY TO PERPER

MANENT

PERMANENT

PERMANENT FIXED FACILITIES BUT ALSO COVERS TEMTEM

PORARY

TEMPORARY

TEMPORARY
NONFIXEDNONFIXED WORKPLACES EXAMPLES OF

TEMPORARY

OFTEMPORARY

OFTEMPORARY FACILITIES INCLUDE BUT ARE NOT

LIMITED TO AMBULANCES BLOODMOBILES TEMTEM

PORARY

TEMPORARY

TEMPORARY
BLOOD COLLECTION CENTERS AND OTHER

NONFIXEDNONFIXED
OTHERNONFIXED

OTHERNONFIXED WORKSITESNONFIXEDWORKSITES WHICH HAVE A REASONREASON

ABLE

REASONABLE

REASONABLE POSSIBILITY OF BECOMING CONTAMINATED

WITH

CONTAMINATEDWITH

CONTAMINATEDWITH BLOOD OR OTHER POTENTIALLY INFECTIOUS

MATERIALS

INFECTIOUSMATERIALS

INFECTIOUSMATERIALS 56 FEDERAL REGISTER NO 235P
64139 THEREFORE THE STANDARDS REQUIRE EMEM
PLOYERS

EMPLOYERS

EMPLOYERS TO DETERMINE AND IMPLEMENT AN APAP
PROPRIATE

APPROPRIATE

APPROPRIATE WRITTEN SCHEDULE OF CLEANING AND

METHOD

ANDMETHOD

ANDMETHOD OF DISINFECTION BASED UPON THE LOLO

CATION

LOCATION

LOCATION WITHIN THE FACILITY TYPE OF SURFACE TO

BE

TOBE

TOBE CLEANED TYPE OF SOIL PRESENT AND TASKS

OR

TASKSOR

TASKSOR PROCEDURES BEING PERF9RMEDPERFORMED

ACCORDING TO OSHA HEEDLES AND OTHER

SHARPSSHARPS

OTHERSHARPS

OTHERSHARPS HAVE BEEN DOCUMENTED AS THE

PRIME

THEPRIME

THEPRIME
MECHANISM OF ACCIDENTAL HBV AND

HIV

ANDHIV

ANDHIV TRANSMISSION THE STANDARDS REQUIRE AFAF

FECTED

AFFECTED

AFFECTED EMPLOYERS WHOSE EMPLOYEES FACE OCOC

CUPATIONAL

OCCUPATIONAL

OCCUPATIONAL EXPOSURE TO MAINTAIN

PUNCTURERESISTANTPUNCTURERESISTANT
MAINTAINPUNCTURERESI

MAINTAINPUNCTURERESI LEAKPROOF SHARPS DISPOSDISPOS

AL

DISPOSAL

DISPOSAL CONTAINERS WHICH ARE COLOR CODED TO WARN

EMPLOYEES

WARNEMPLOYEES

WARNEMPLOYEES OF THEIR EXISTENCE AND INHERENT

DANGER

INHERENTDANGER

INHERENTDANGER THE STANDARDS ALSO REQUIRE SPECIAL

STEPS

SPECIALSTEPS

SPECIALSTEPS

FOR HANDLING AND CLEANING THE CONTAMCONTAM

INATED

CONTAMINATED

CONTAMINATED LAUNDRY OF ANY FACILITY

SPECIAL RULES GOVERN RESEARCH LABORATOLABORATO

RIES

LABORATORIES

LABORATORIES WHICH MANIPULATE HBV AND HIV CULCUL

TURES

CULTURES

CULTURES AND PRODUCTION FACILITIES WHICH ARE

ENGAGED

AREENGAGED

AREENGAGED IN THE PREPARATION AND CONCENTRACONCENTRA

TION

CONCENTRATION

CONCENTRATION OF LARGE QUANTITIES OF HBV AND BLVHIV

THE RULES INCLUDE THE REQUIREMENT OF AOFA

BIOSAFETY

OFBIOSAFETY

OFBIOSAFETY MANUAL FOR EACH FACILITY AND ADAD
DITIONAL

ADDITIONAL

ADDITIONAL TRAINING FOR EMPLOYEES SEE 29

CER19101030ECER19101030ECER19101030E

29CER19101030E

29CER19101030E

D HBV VACCINATIONPOSTVACCINATIONPOST EXPOSURE

FOLLOW

EXPOSUREFOLLOW

EXPOSUREFOLLOW UP
THE

UPTHE

UPTHE OSHA STANDARDS REQUIRE THAT AN

HBV
ANHBV

ANHBV VACCINE BE OFFERED TO EMPLOYEES WHO

16

HAVE

16HAVE

16HAVE OCCUPATIONAL EXPOSURE UNLESS THE EMEM

PLOYEE

EMPLOYEE

EMPLOYEE HAS BEEN TESTED TO BE IMMUNE OR PREPRE

VIOUSLY

PREVIOUSLY

PREVIOUSLY RECEIVED THE VACCINE AN EMPLOYEE

MAY

EMPLOYEEMAY

EMPLOYEEMAY

DECLINE THE VACCINATION BY SIGNING A

WAIVER

AWAIVER

AWAIVER IN A FORMAT APPENDED TO THE REGULAREGULA

TIONS

REGULATIONS

REGULATIONS THE OSHA STANDARDS REQUIRE THAT

MEDICAL

THATMEDICAL

THATMEDICAL EVALUATION AND MONITORINGANDMONITORING BE MADE

AVAILABLE

MADEAVAILABLE

MADEAVAILABLE TO AN EMPLOYEE FOLLOWING A REPORT

OF

REPORTOF

REPORTOF OCCUPATIONAL EXPOSURE OF HIV HB V OR

BOTH

ORBOTH

ORBOTH THE ROUTE OF THE EXPOSURE AND THE CIRCIR

CUMSTANCES

CIRCUMSTANCES

CIRCUMSTANCES UNDER WHICH EXPOSURE OCCUNEDOCCUNEDOCCURRED

MUST

OCCUNEDMUST

OCCUNEDMUST BE DOCUMENTED THE PATIENT OR SOURCE

OF

SOURCEOF

SOURCEOF THE EXPOSURE MUST BE TESTED IF CONSENT

TO

CONSENTTO

CONSENTTO TESTING IS GRANTED THE FOLLOW UP REQUIREREQUIRE

MENT

REQUIREMENT

REQUIREMENT IS IMPORTANT TO GUARANTEE EMPLOYEES

THE

EMPLOYEESTHE

EMPLOYEESTHE BENEFIT OF RECOMMENDED MEASURES TO

HELP

TOHELP

TOHELP PREVENT INFECTION AND DISEASE IT ALSO

SERVES

ALSOSERVES

ALSOSERVES AS A BAROMETER FROM WHICH TO COMCOM

PARE

COMPARE

COMPARE
FUTURE TEST RESULTS IN ORDER TO NARROW THE

POINT

THEPOINT

THEPOINT
IN TIME AT WHICH ANY INFECTION FROM

EXPOSURE

FROMEXPOSURE

FROMEXPOSURE
WAS ACQUIRED THIS IS AN IMPORTANT

TOOL

IMPORTANTTOOL

IMPORTANTTOOL FOR EMPLOYERS TO LIMIT LIABILITY FOR A

NONOCCUPATIONALNONOCCUPATIONAL

ANONOCCUPATIONAL

ANONOCCUPATIONAL EXPOSURE

NATIOLLWIDENATIONWIDE PHYSICIANS WILL BEAR NET ALLALLANAN
NALIZED

ALLNALIZED

ALLNALIZED COSTS OF NEARLY 150000000150000000 AND

HOSPITALS

ANDHOSPITALS

ANDHOSPITALS OVER 300000000300000000

E EMPLOYEE TRAINING

EFFECTIVE

TRAININGEFFECTIVE

TRAININGEFFECTIVE TRAINING IS CRITICAL TO THE OVERALL

EXPOSURE

OVERALLEXPOSURE

OVERALLEXPOSURE
CONTROL PLAN EMPLOYERS ARE RERE

QUIRED

REQUIRED

REQUIRED TO PROVIDE EMPLOYEES AT RISK WITH

TRAINING

WITHTRAINING

WITHTRAINING
ABOUT THE HAZARDS ASSOCIATED WITH

BLOOD

WITHBLOOD

WITHBLOOD AND POTENTIALLY INFECTIOUS MATERIALS

AND

MATERIALSAND

MATERIALSAND SOME PROTECTIVE MEASURES WHICH MUST

BE

MUSTBE

MUSTBE TAKEN TO MINIMIZE THE RISK TRAINING MUST

INCLUDE

MUSTINCLUDE

MUSTINCLUDE AN EXPLANATION OF THE EXPOSURE

CONTROL

EXPOSURECONTROL

EXPOSURECONTROL PLAN ENGINEERING CONTROLS PERSONAL

PROTECTIVE

PERSONALPROTECTIVE

PERSONALPROTECTIVE EQUIPMENT THE EFFICACY AND BENBEN

EFITS

BENEFITS

BENEFITS OF THE HBV VACCINE THE IMPORTANCE OF

MEDICAL

OFMEDICAL

OFMEDICAL FOLLOW UP AND APPROPRIATE METHODS

FOR

METHODSFOR

METHODSFOR RECOGNIZING TASKS WHICH WOULD PUT EMEM
PLOYEES

EMPLOYEES

EMPLOYEES AT RISK THE STANDARDS ALSO REQUIRE

EMPLOYERS

REQUIREEMPLOYERS

REQUIREEMPLOYERS
TO PROVIDE AN EXPLANATION OF THE

CONTENTS

THECONTENTS

THECONTENTS OF THE FINAL STANDARDS ON BLOODBLOOD

BORNE

BLOODBORNE

BLOODBORNE PATHOGENS INCLUDING APPENDICES

THIS WILL ENSUREWILLENSURE THAT EMPLOYEES IMOWKNOW ABOUT

THE

ABOUTTHE

ABOUTTHE OSHA STANDARDS AND WILLANDWILL BECOME FAFA

MILIAR

FAMILIAR

FAMILIAR WITH ITS PROVISIONS

INITIAL EMPLOYEE TRAINING WAS TO HAVE

TAKEN

HAVETAKEN

HAVETAKEN PLACE BY JUNE 4 1992 AND SHOULD BE

IMPLEMENTED

BEIMPLEMENTED

BEIMPLEMENTED AT ONCE IF IT HAS NOT YET HAPHAP

PENED

HAPPENED

HAPPENED
AND THEREAFTER MUST TAKE PLACE FOR

NEW

FORNEW

FORNEW EMPLOYEES AT RISK AT THE TIME OF HIRE

EMPLOYEE TRAINING MUST BE UPDATED AND

REPEATED

ANDREPEATED

ANDREPEATED ANNUALLY SEE CFRCFRCFR
191O1030G2191O1030G2191O1030G219101030G219101030G219101030G2

F RECORDKEEPING

THE

RECORDKEEPINGTHE

RECORDKEEPINGTHE STANDARDS REQUIRE EACH EMPLOYER TO

MAINTAIN

TOMAINTAIN

TOMAINTAIN TRAINING RECORDS WHICH INCLUDE

DATES OF TRAINING SESSIONS A SUMMARY OF THE

CONTENT

THECONTENT

THECONTENT OF EACHOFEACH SESSION QUALIFICATIONS OF

TRAINING

OFTRAINING

OFTRAINING PERSONNEL AND THE NAMES OF ALL PERPER

SONS

PERSONS

PERSONS WHO ATTENDED EMPLOYERS MUST ALSO

KEEP

ALSOKEEP

ALSOKEEP
MEDICAL RECORDS WHICH INCLUDE THE

NAME

THENAME

THENAME AND SOCIAL SECURITY NUMBER OF EACH

EMPLOYEE

EACHEMPLOYEE

EACHEMPLOYEE AT RISK THE HEVHBV VACCINATION HISHIS

TORY

HISTORY

HISTORY OF EACHOFEACH EMPLOYEE A COPY OF ALL POST EXEX

POSURE

EXPOSURE

EXPOSURE FOLLOW UP PROCEDURES AND MEDICAL

EVALUATIONS

MEDICALEVALUATIONS

MEDICALEVALUATIONS A COPY OF A PHYSICIANSPHYSICIANS WRITTEN

OPINION

WRITTENOPINION

WRITTENOPINION
AND A COPY OF INFORMATION WHICH

PHYSICIANS

WHICHPHYSICIANS

WHICHPHYSICIANS
MUST RECEIVE FROM EMPLOYERS

UPON

EMPLOYERSUPON

EMPLOYERSUPON

FOLLOW UP IEIE A COPY OF THE FINAL REGREG

ULATIONS

REGULATIONS

REGULATIONS AND A DESCRIPTION OF THE AFFECTED

EMPLOYEESEMPLOYEES

AFFECTEDEMPLOYEES

AFFECTEDEMPLOYEES
DUTIES AS THEY RELATE TO THE OCOC

CUPATIONAL

OCCUPATIONAL

OCCUPATIONAL EXPOSURECUPATIONALEXPOSURE SEE 29 CFRCFRCFR
19101030H19101030H

COST OF COMPLIANCE

OSHASOSHAS
COMPLIANCEOSHAS

COMPLIANCEOSHAS OFFICE OF REGULATORY ANALYSIS ESES

TIMATES

ESTIMATES

ESTIMATES THAT THE ANNUAL COST OF COMPLIANCE

WILL

COMPLIANCEWILL

COMPLIANCEWILL RANGEWILLRANGE FROM 558853558853558853 PER FACILITY IN THE

MEDICAL

THEMEDICAL

THEMEDICAL EQUIPMENT REPAIR BUSINESS AN

473029473029473029 PER FIRERESCUEFIRERESCUE FACILITY TO

519467051946705194670 PER FACILITY FOR HOSPITALS ON AN

INDUSTRYWIDE

ANINDUSTRYWIDE

ANINDUSTRYWIDE BASIS IT IS THE OFFICES OF DENDEN

TISTS

DENTISTS

DENTISTS AND PHYSICIANS NURSING HOMES AND HOSHOS

PITALS

HOSPITALS

HOSPITALS WHICH WILLWHICHWILL BE AFFECTED MOST BY THE

REGULATIONS

THEREGULATIONS

THEREGULATIONS ON A COST BASIS IF OSHASOSHAS COST

ESTIMATES

COSTESTIMATES

COSTESTIMATES ARE CORRECT PHYSICIANS NATIONWIDE

WILL

NATIONWIDEWILL

NATIONWIDEWILL BEAR NET ANNUALIZED COSTS OF NEARLY

150000000150000000 AND HOSPITALS OVER

300000000300000000 SEE 56 FEDERAL REGISTER NO

235 P 64063

IN SHORT THE SCOPE OF INDUSTRY COVERAGE

DETAIL IN COMPLIANCE REQUIREMENTS AND FIFI

NANCIAL

FINANCIAL

FINANCIAL IMPACT COMPEL ALL EMPLOYERS WHO

MIGHT

WHOMIGHT

WHOMIGHT BE AFFECTED TO ASSESS HOW WELL THEIR

PARTICULAR

THEIRPARTICULAR

THEIRPARTICULAR FACILITIES CAN OPERATE IN COMPLICOMPLI

ANCE

COMPLIANCE

COMPLIANCE WITH THE REGULATIONS HOWEVER IT IS

MOST

ISMOST

ISMOST IMPORTANT THAT EMPLOYERS COMPLETELY

FAMILIARIZE

COMPLETELYFAMILIARIZ

COMPLETELYFAMILIARIZ THEMSELVES WITH THE REGULATIONS

BECAUSE

REGULATIONSBECAUSE

REGULATIONSBECAUSE THE REGULATIONS MAY ESTABLISH A

THRESHOLD

ATHRESHOLD

ATHRESHOLD STANDARD OF CONDUCTOFCONDUCT TO WHICH ALL

EMPLOYERS

ALLEMPLOYERS

ALLEMPLOYERS WILL BE HELD IN THE EVENT THERE IS

AN

ISAN

ISAN ACCIDENTAL HIV OR HBV EXPOSURE TO AN

EMPLOYEE

ANEMPLOYEE

ANEMPLOYEE

15REFUSAL

15REFUSAL
ANEMPLOYER

ANEMPLOYER EMPLOYEEBECOME

EMPLOYEEBECOME WORKSITEMISHAP

WORKSITEMISHAP

ASSURE

ASSURE
ONLYIN

ONLYIN ALSOMAINTAINED

ALSOMAINTAINED THERISK

THERISK HBV

PERMANENT

PERMANENT TEMPORARY

TEMPORARY
OFTEMPORARY

OFTEMPORARY

TEMPORARY

TEMPORARY
OTHERNONFIXED

OTHERNONFIXED REASONABLE

REASONABLE CONTAMINATEDWITH

CONTAMINATEDWITH INFECTIOUSMATERIALS

INFECTIOUSMATERIALS

EMPLOYERS

EMPLOYERS



CPER FROM PAGE 4

SECTION

4SECTION

4SECTION MEMBERS INVOLVED IN THE PUBLIC

SECTOR

PUBLICSECTOR

PUBLICSECTOR DEPEND ON THE CPER PROGRAM AS A

PRIMARY

APRIMARY

APRIMARY SOURCE OF INFORMATION ON ALL ASPECTS

OF

ASPECTSOF

ASPECTSOF PUBLIC SECTOR LABOR AND EMPLOYMENT LAW

THEBIMONTHLY JOURNAL CPER HAS BECOME

AN

BECOMEAN

BECOMEAN ESSENTIAL PART OF LABOR LAW LIBRARIES A

COMPLEMENT

ACOMPLEMENT

ACOMPLEMENT TO THE SECTIONSSECTIONS OWN REFERENCE

CALIFOMIACALIFORNIA PUBLIC SECTOR LABOR RELATIONS

BECAUSE THE JOURNAL TRACKS CURRENT LITIGATION

AND

LITIGATIONAND

LITIGATIONAND PROVIDES TIMELY COVERAGE OF COURT AND

PERB

ANDPERB

ANDPERB DECISIONS

BECAUSE OF THE CONCERN OVER THE THREAT

TO

THREATTO

THREATTO CPER I HAVE BEEN INVITED TO EXPLAIN TO

SECTION

TOSECTION

TOSECTION MEMBERS THE NATURE OF THE PROBLEM

THE UNIVERSITY HAS REDUCED ITS SUPPORT

FOR

SUPPORTFOR

SUPPORTFOR THE PROGRAM BY 60 PERCENT NOT BECAUSE

OF

BECAUSEOF

BECAUSEOF LACK OF INTEREST IN THE PROJECT BUT BECAUSE

PUBLIC

BECAUSEPUBLIC

BECAUSEPUBLIC
SERVICE ACTIVITIES SUCH AS CPER HAVE

LOWEST

HAVELOWEST

HAVELOWEST BUDGET PRIORITY WITHIN THE UNIVERSITY

CPER HAS ALWAYS BEEN PARTIALLY SUPPORTSUPPORT

ED

SUPPORTED

SUPPORTED BY PRACTITIONERS WHO USE THE PROGRAM

THROUGH SUBSCRIPTIONS TO CPER AND OTHER

PUBLICATIONS

OTHERPUBLICATIONS

OTHERPUBLICATIONS
SUCH AS THE POCKET GUIDE SESE

RIES

SERIES

SERIES OUR CURRENT MANDATE IS TO INCREASE OUTOUT

SIDE

OUTSIDE

OUTSIDE SUPPORT IN PART BY REACHING THOSE WHO

HAVE

WHOHAVE

WHOHAVE NOT YET SUBSCRIBED AND BY ENCOURAGING

MULTIPLE

ENCOURAGINGMULTIPLE

ENCOURAGINGMULTIPLE SUBSCRIPTIONS BY SIGNIFICANT DISDIS

COUNTS

DISCOUNTS

DISCOUNTS SO THAT CURRENT INFORMATION CIRCUCIRCU

LATES

CIRCULATES

CIRCULATES THROUGHOUT A FIRM OR ORGANIZATION

BEFORE

ORGANIZATIONBEFORE

ORGANIZATIONBEFORE ITSITS MONTHS OLD

SECTION MEMBERS ARE ENCOURAGED TO FAFA

MILIARIZE

FAMILIARIZE

FAMILIARIZE THEMSELVES WITH CPER WHICH

PRESENTS

WHICHPRESENTS

WHICHPRESENTS INTELLIGENTLY WRITTENINTELLIGENTLYWRITTEN DISCUSSIONS OF

THE

OFTHE

OFTHE WHOLE SPECTRUM OF PUBLIC SECTOR

CASESSTATECASESSTATE
SECTORCASESSTATE

SECTORCASESSTATE AND FEDERAL COURTS AND PERB

COVERINGCOVERING

PERBCOVERING

PERBCOVERING ALL ASPECTS
OF THE PUBLIC EMPLOYEMPLOY

MENT

EMPLOYMENT

EMPLOYMENT INCLUDING DISCRIMINATION AND CONSTICONSTI

TUTIONALLAW

CONSTITUTIONALLAW

CONSTITUTIONALLAW THE ONLY REPORTING SERVICE

DEVOTED

SERVICEDEVOTED

SERVICEDEVOTED SOLELY TO PUBLIC SECTOR ARBITRATION

AWARDS

ARBITRATIONAWARDS

ARBITRATIONAWARDS IS INCLUDED IN EVERY ISSUE AS ARE

SYNOPSES

ARESYNOPSES

ARESYNOPSES OF ALL PERB DECISIONS

IN ADDITION TO THOROUGH LEGAL REPORTING

CPER ALSO PROVIDES OTHERWISE UNAVAILABLE

PRAGMATIC INFORMATION ON COLLECTIVE BARBAR

GAINING

BARGAINING

BARGAINING IN LOCAL GOVERNMENT EDUCATION THE

STATENEGOTIATIONSSTATENEGOTIATIONS

THESTATENEGOTIATIONS

THESTATENEGOTIATIONS PAY AND BENEFITS STRIKES

ARBITRATION INNOVATIONS IN LABORMANAGELABORMANAGE
MENT

LABORMANAGEMENT

LABORMANAGEMENT COOPERATION LEGISLATIVE AND BUDGET DEDE

VELOPMENTS

DEVELOPMENTS

DEVELOPMENTS AND SO FORTH

CPERSCPERS POCKET GUIDE SERIES HAS BEEN

WELCOMED

BEENWELCOMED

BEENWELCOMED BY ATTORNEYS BOTH EXPERIENCED

AND

EXPERIENCEDAND

EXPERIENCEDAND NEW TO THE FIELD AS A HANDY QUICK REFREF

ERENCE

REFERENCE

REFERENCE TO STATUTES AND CASE LAW AND AS AN EDED
UCATIONAL

EDUCATIONAL

EDUCATIONAL TOOL FOR CLIENT TRAINING THE POCKET

GUIDE TO THE PUBLIC SAFETY OFFICERS

PROCEDURAL

OFFICERSPROCEDURAL

OFFICERSPROCEDURAL BILL OF RIGHTS ACT IS UNDOUBTEDLY

THE

UNDOUBTEDLYTHE

UNDOUBTEDLYTHE MOST POPULAR BUT THE GUIDES TO THE

MEYERSMILIASBROWNMEYERSMILIASBROWN THEMEYERSMILIASBROWNTHEMEYERSMILIASBROWN ACT AND THE

EDUCATIONAL

THEEDUCATIONAL

THEEDUCATIONAL EMPLOYMENT RELATIONS ACT ARE

ALSO

AREALSO

AREALSO WELL RECEIVED THE NEWEST IS A POCKET

GUIDE

POCKETGUIDE

POCKETGUIDE TO ARBITRATION KEYED TO THE

CALIFORNIA

THECALIFORNIA

THECALIFORNIA PUBLIC SECTOR AND POCKET GUIDE

TO

GUIDETO

GUIDETO UNFAIR PRACTICES IS BEING PUBLISHED

I WOULD WELCOME CALLS FROM SECTION

MEMBERS

SECTIONMEMBERS

SECTIONMEMBERS WHO WANT TO KNOW MORE OR WOULD

LIKE

WOULDLIKE

WOULDLIKE TO SEE A SAMPLE COPY OF CPER MY PERPER

SONALLINE

PERSONALLINE

PERSONALLINE IS 510510 64368126436812 OR THE MAIN OFOF

FICE

OFFICE

OFFICE NUMBER IS 510510 64370926437092 OR WRITE

CPER

WRITECPER

WRITECPER INSTITUTE OF INDUSTRIAL RELATIONS

UNIV OF CALIFORNIA BERKELEY 94720 CPER

SUBSCRIPTIONS

CPERSUBSCRIPTIONS

CPERSUBSCRIPTIONS
ARE 250250 A YEAR INCLUDING A

DETAILED

ADETAILED

ADETAILED ANNOTATED INDEX WITH CASE TABLES

POCKET GUIDES RUN ABOUT 55 APIECE

THE LABOR AND EMPLOYMENT SECTION

HELPS

SECTIONHELPS

SECTIONHELPS PRACTITIONERS IMPROVE OUTCOMES FOR

CLIENTS

FORCLIENTS

FORCLIENTS BY PROVIDING A CONTINUING SOURCE OF

CURRENT

OFCURRENT

OFCURRENT INFORMATION RECENTLY I WAS STRUCK

BY

STRUCKBY

STRUCKBY

THE EXTENT TO WHICH OUR PROGRAMS AND

PUBLICATIONS

ANDPUBLICATIONS

ANDPUBLICATIONS WORK TOGETHER TO THIS END

DURING THE WRONGFUL TERMINATION PANEL

AT

PANELAT

PANELAT OUR SECTION SPRING SYMPOSIUM THE MANMAN

AGEMENTSIDEAGEMENTSIDE
MANAGEMENTSIDE

MANAGEMENTSIDE SPEAKER COMMENTED THAT SHE

HAD

SHEHAD

SHEHAD NEVER HAD A SETTLEMENT OR JURY AWARD

THAT

AWARDTHAT

AWARDTHAT EXCEEDED THE DEFENSE COSTS SHE EMPHAEMPHA

SIZES

EMPHASIZES

EMPHASIZES EARLY AND EARNEST ATTEMPTS TO RESOLVE

MESSAGE

RESOLVEMESSAGE

FROM THE CHAIR

BY

CHAIRBY

CHAIRBY

CHAIRTHE

CHAIRTHE

LUELLA E NELSON

CASES SHORT OF LITIGATION HER COMMENTS

WERE

COMMENTSWERE

COMMENTSWERE AN INTERESTING ADDENDUM TO THE WRONGWRONG
FUL

WRONGFUL

WRONGFUL TERMINATION JURY VERDICTS REPORTED BY

ANGEL

BYANGEL

BYANGEL GOMEZ IN THE SPRING 1992 ISSUE OF

THE

OFTHE

OFTHE QUARTERLY BOTH DEMONSTRATE THE CONSECONSE

QUENCES

CONSEQUENCES

CONSEQUENCES
WHEN ATTORNEYS DO NOT ADVISE THEIR

CLIENTS

THEIRCLIENTS

THEIRCLIENTS OF THE ALTERNATIVES TO A FULL COURTFULLCOURT HEARHEAR

ING

HEARING

HEARING

WRONGFUL TERMINATION IS ONLY ONE OF

MANY

OFMANY

OFMANY EVOLVING AREAS OF LABOR AND EMPLOYEMPLOY

MENT

EMPLOYMENT

EMPLOYMENT LAW I ENCOURAGE YOU TO BOTH USEBOTHUSE AND

CONBIBUTECONTRIBUTE

ANDCONBIBUTE

ANDCONBIBUTE TO THE SECTIONSSECTIONS RESOURCES IN YOUR

PARTICULAR

YOURPARTICULAR

YOURPARTICULAR
FIELD OF EMPHASISOFEMPHASIS EACH OF YOU

CAN

YOUCAN

YOUCAN HELP YOUR FELLOW PRACTITIONERS BY WRITWRIT

ING

WRITING

WRITING ARTICLES SUGGESTING SEMINAR TOPICS AND

VOLUNTEERING

ANDVOLUNTEERING

ANDVOLUNTEERING TO WORK ON LARGE OR SMALL PROPRO

GRAMS

PROGRAMS

PROGRAMS

THIS ISSUE FEATURES AN ARTICLE FROM OUR

WRITING

OURWRITING

OURWRITING COMPETITION THE ENTHUSIASM AND

WILLINGNESS

ANDWILLINGNESS

ANDWILLINGNESS TO SHARE INFORMATION DEMONDEMON

STRATEDSTRATED

DEMONSTRATED

DEMONSTRATED BY THESE STUDENTS SHOULD INSPIRE OUR

MORE

OURMORE

OURMORE EXPERIENCED PRACTITIONERS TO SHARE

THEIR

SHARETHEIR

SHARETHEIR EXPERIENCE AND INSIGHT LET US HEAR

FROM

HEARFROM

HEARFROM YOU

NEW MEMBERS LABOR AND EMPLOYMENT LAW SECTION

ATTORNEYS

SECTIONATTORNEYS

SECTIONATTORNEYS

OCTOBER

ATTORNEYSOCTOBER

ATTORNEYSOCTOBER 1 1991JUNE1991JUNE 30 1992

CAROLINE

1992CAROLINE

1992CAROLINE ALLEN KELLY A BENNETT KEITH R BLACK PAULA CHERTOK

SAN

CHERTOKSAN

CHERTOKSAN FRANCISCO SANTA ANA SAN JOSE SAN FRANCISCO

ANDREW

FRANCISCOANDREW

FRANCISCOANDREW P ALTHOLZ HARRY F BERMAN RICHARD BROPHY NARGIS CHOUDHRY

LOS

CHOUDHRYLOS

CHOUDHRYLOS ANGELES
LOS ANGELES OAKLAND LOS ANGELES

ALISA

ANGELESALISA

ANGELESALISA BAKER GREGORY BEYERLETTER BREHT BURRI RON CHUN

SUNNYVALE
GOLD RIVER GLENDALE LOS ANGELES

DAVID

ANGELESDAVID

ANGELESDAVID H BART W ALLEN BIDWELL JOANNE BUTLER CHARLOTTE H COATS

SAN

COATSSAN

COATSSAN FRANCISCO SALINAS APTOS SANTA ANA

JENNIFER

ANAJENNIFER

ANAJENNIFER BECKETT DONALD BIERMAN JR GINA M CALVELLI
SEECALVELLISEE NEW MEMBERS PAGE 18

SAN18SANFRANCISCO FREMONT SAN FRANCISCO

1717CPER

17CPER 4SECTION

4SECTION PUBLICSECTOR

PUBLICSECTOR APRIMARY

APRIMARY ASPECTSOF

ASPECTSOF

ACOMPLEMENT

ACOMPLEMENT

LITIGATIONAND

LITIGATIONAND ANDPERB

ANDPERB

THREATTO

THREATTOTOSECTION

TOSECTION

SUPPORTFOR

SUPPORTFOR BECAUSEOF

BECAUSEOF BECAUSEPUBLIC

BECAUSEPUBLIC
CPER HAVELOWEST

HAVELOWEST

SUPPORTED

SUPPORTED

OTHERPUBLICATIONS

OTHERPUBLICATIONS
SERIES

SERIES OUTSIDE

OUTSIDE WHOHAVE

WHOHAVE
ENCOURAGINGMULTIPLE

ENCOURAGINGMULTIPLE
DISCOUNTS

DISCOUNTS CIRCULATES

CIRCULATES
ORGANIZATIONBEFORE

ORGANIZATIONBEFORE

FAMILIARIZE

FAMILIARIZE WHICHPRESENTS

WHICHPRESENTS OFTHE

OFTHE SECTORCASESSTATE

SECTORCASESSTATE PERBCOVERING

PERBCOVERING EMPLOYMENT

EMPLOYMENT

TUTIONAL

CONSTITUTIONAL

CONSTITUTIONAL LAW SERVICEDEVOTED

SERVICEDEVOTED ARBITRATIONAWARDS

ARBITRATIONAWARDS
ARESYNOPSES

ARESYNOPSES

BARGAINING

BARGAINING THESTATENEGOTIATIONS

THESTATENEGOTIATIONS

DEVELOPMENTS

DEVELOPMENTS

BEENWELCOMED

BEENWELCOMED

REFERENCE

REFERENCE EDUCATIONAL

EDUCATIONAL POCKETGUIDE

POCKETGUIDE
OFFICERSPROCEDURAL

OFFICERSPROCEDURAL

THEMEYERSMILIASBROWN

THEMEYERSMILIASBROWN THEEDUCATIONAL

THEEDUCATIONAL AREALSO

AREALSO POCKETGUIDE

POCKETGUIDE THECALIFORNIA

THECALIFORNIA GUIDETO

GUIDETO

SECTIONMEMBERS

SECTIONMEMBERS WOULDLIKE

WOULDLIKE

SONAL

PERSONAL

PERSONAL LINE OFFICE

OFFICE WRITECPER

WRITECPER

CPERSUBSCRIPTIONS

CPERSUBSCRIPTIONS ADETAILED

ADETAILED

SECTIONHELPS

SECTIONHELPS
FORCLIENTS

FORCLIENTS OFCURRENT

OFCURRENT STRUCKBY

STRUCKBY

ANDPUBLICATIONS

ANDPUBLICATIONS

MANAGEMENTSIDE

MANAGEMENTSIDE SHEHAD

SHEHAD AWARDTHAT

AWARDTHAT EMPHASIZES

EMPHASIZES RESOLVEBY

RESOLVEBY
E NELSONCASES

NELSONCASES COMMENTSWERE

COMMENTSWERE

WRONGFUL

WRONGFUL
BYANGEL

BYANGEL OFTHE

OFTHE CONSEQUENCES

CONSEQUENCES
THEIRCLIENTS

THEIRCLIENTS HEARING

HEARING

OFMANY

OFMANY EMPLOYMENT

EMPLOYMENT ANDCONTRIBUTE

ANDCONTRIBUTE
YOURPARTICULAR

YOURPARTICULAR YOUCAN

YOUCAN WRITING

WRITING ANDVOLUNTEERING

ANDVOLUNTEERING
PROGRAMS

PROGRAMS

OURWRITING

OURWRITING ANDWILLINGNESS

ANDWILLINGNESS DEMONSTRATED

DEMONSTRATED OURMORE

OURMORE SHARETHEIR

SHARETHEIR HEARFROM

HEARFROM

SECTIONATTORNEYS

SECTIONATTORNEYSATTORNEYSOCTOBER

ATTORNEYSOCTOBER 11991JUNE1199111991JUNE 1992CAROLINE

1992CAROLINE A R CHERTOKSAN

CHERTOKSAN FRANCISCOANDREW

FRANCISCOANDREW CHOUDHRYLOS

CHOUDHRYLOS ANGELESALISA

ANGELESALISA
CHUNSUNNYVALE

CHUNSUNNYVALE ANGELESDAVID

ANGELESDAVID H COATSSAN

COATSSAN APTOS ANAJENNIFER

ANAJENNIFER



NEW MEMBERS FROM PAGE 17

PATRICIA COFER SUSAN GUBERMANGARCIAGUBERMANGARCIA JOCELYN LARKIN ROBERT SAINBURG

FUJLERTONFULLERTON

SAINBURGFUJLERTON

SAINBURGFUJLERTON SAN JOSE OAKLAND GLENDALE

DOLORES

GLENDALEDOLORES

GLENDALEDOLORES CARDELLCORDELL DIANA G HANCOCK MARGUERITE C LEE PAMELA D SAMMONSLETTER

LO

SAMMONSLETTERLO

SAMMONSLETTERLO

SAMMONSLETTERLOS

SAMMONSLETTERLOS ANGELES VENTURA OAKLAND SACRAMENTO

SHAFFER

SACRAMENTOSHAFFER

SACRAMENTOSHAFFER CORMELL RICHARD HAYNES GINA M LEFLER JOHN SARMIENTO

BLYTHE

SARMIENTOBLYTHE

SARMIENTOBLYTHE
SAN TA CRUZ TORRANCE SAN FRANCISCO

MICHAEL

FRANCISCOMICHAEL

FRANCISCOMICHAEL V W CRAIN THOMAS HEDRICK EILEEN MACKINGETZOFFMACKINGETZOFF KATHLEEN M SCHARDT

WALNUT

SCHARDTWALNUT

SCHARDTWALNUT CREEK GLENDALE NIPOMO SAN FRANCISCO

DAVID

FRANCISCODAVID

FRANCISCODAVID CUTLER JANICE J HEMHEIN MARSHA E MAROVICH GEORGE W SHAEFFER JR

HAYWARD BELMONT CORTE MADERA IRVINE

VICKIE

IRVINEVICKIE

IRVINEVICKIE DAWES JOSEPH HOHENWARTER JOHN C MCCARTHY CHETUAN SHAFFER

MARTINEZ

SHAFFERMARTINEZ

SHAFFERMARTINEZ GRANADA HILLS CLAREMONT LOS ANGELES

DIANA

ANGELESDIANA

ANGELESDIANA DAY MARY HUBACHER JUDY L MCKELVEY ROBERT K SHARP

SAN

SHARPSAN

SHARPSAN DIEGO SAN FRANCISCO LOS ANGELES SAN DIEGO

GARY

DIEGOGARY

DIEGOGARY DIAMOND KIM HUBBARD JAMES E MILES ARNOLD 1 SIEGEL

ROSEVILLE

SIEGELROSEVILLE

SIEGELROSEVILLE SANTA ANA OAKLAND PASADENA

KIM

PASADENAKIM

PASADENAKIM ECONOM ROY JEAN HUBERT JR IRENE B MOY DEBORAH A SMILLIE

NORTHRIDGE

SMILLIENORTHRIDGE

SMILLIENORTHRIDGE COTTONWOOD SAN FRANCISCO LONG BEACH

DEAN

BEACHDEAN

BEACHDEAN R EPSTEIN JACQUELINE M JORDAN J MARK OGDEN JANE B SODEN

HUNTINGTON

SODENHUNTINGTON

SODENHUNTINGTON
BEACH OAKLAND LOS ANGELES PACIFICA

ANNA

PACIFICAANNA

PACIFICAANNA H EVASHKO MARILYN KAPLAN FRANK OHARA PATRICIA SPALETTE

SAN

SPALETTESAN

SPALETTESAN DIEGO OAKLAND REDWOOD CITY ALEXANDRIA VIRGINIA

JOE

VIRGINIAJOE

VIRGINIAJOE
C FAUCHER DAVID KARAS LOGAN B ORNDORFF WILLIAM STEWART JR

LOS ANGELES PLEASANTON SAN DIEGO SAN DIEGO

ALAN
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SURVEY ON USE OF STATISTICAL EXPERTS

AS

EXPERTSAS

EXPERTSAS PART OF A GRADUATGRADUATE PROGRAM AT PEPPERDINE UNIVERSITY A MEMBER OF THE SECTION IS CONDUCTING A SURVEY ON

THE

ONTHE

ONTHE USE OF STATISTICAL EXPERTSEXPERTS IN EMPLOYMENT CASES THE RESULTS WILL BE PUBLISHED IN A FUTURE ISSUE OF THE QUARTERLY

IF YOU WISH TO PARTICIPATE PLEASE COMPLETE THE QUESTIORINAIREQUESTIONNAIRE WHICH IS REPRODUCED BELOW AND RETURN IT TO JEAN ROBBINS

25060 WEST AVENUE STANFORD SUITE 222 VALENCIA CALIFORNIA 913553446913553446
QUESTIONNAIRE ON USE OFSTATISTICAL EXPERTS

I

EXPERTSI

EXPERTSI

EXPERTSTO

EXPERTSTOBACKGROUND

1 IS LABOR AND EMPLOYMENT LAW YOUR PRIMARY AREA OF

PRACTICE

OFPRACTICE

OFPRACTICE

YESNO
2 IF YES FOR HOW LONG

0505 YEARS 610610 YEARS 10 OR MORE YEARS

3 WHO DO YOU REPRESENT PRIMARILY

EMPLOYEES EMPLOYERS UNIONS

NEUTRALS

UNIONSNEUTRALS

UNIONSNEUTRALS

II

NEUTRALSII

NEUTRALSII CASES WHICH WENT TO TRIAL

4 HAVE YOU REPRESENTED A CLIENT IN A LABOREMPLOYMENTLABOREMPLOYMENT
LAWLABOREMPLOYMENTLAWCASE IN THE LAST 5 YEARS WHICH WENT TO TRIAL AND RERE
SULTED

RESULTED

RESULTED IN A DECISION

YES NO

IF YES PLEASE ANSWER THE REMAINING QUESTIONS WIT

REGARD

WITREGARD

WITREGARD TO YOUR MOSTFECENT CASE

5 WHAT TYPE OF CASE

DISCRIMINATION RACE SEX AGE ETC

WRONGFUL TERMINATION

WAGE HOUR

OTHER PLEASE DESCRIBE

6 CASE NAME AND NUMBER

7 COURT TYPE

FEDERAL DISTRICT COURT

STATE SUPERIOR COURT

OTHER PLEASE DESCRIBE

JUDGE

DESCRIBEJUDGE

DESCRIBEJUDGE OR JURY

III USE OF EXPERTS

8 DID EITHER SIDE USE A STATISTICAL EXPERT

YES NO

9 DID YOU USE A STATISTICAL EXPERT IN THIS CASE

YES NO

10 IF YES PLEASE ANSWER THE FOLLOWING

WHY DID YOU USE AN EXPERT

TO PROVE DI AFATE IMPACTTREATMENTIMPACTTREATMENT
TO SHOW DISCREPANCIES IN SALARY HOURS OR OTHER

WORKING

OTHERWORKING

OTHERWORKING CONDITIONS

24

TO REBUT OPPOSING COUNSELSCOUNSELS EXPERT

OTHER0THER

EXPERTOTHER

EXPERTOTHER PLEASE DESCRIBE

11 APPROXIMATELY WHAT PERCENTAGE OF YOUR CASE WAS

BASED

WASBASED

WASBASED ON TESTIMONY REGARDING STATISTICS

LESS THAN 10

10401040
41704170
7110071100

IV CASE RESULTS

12 WHO DID THE JUDGEJURYJUDGEJURY PREDOMINANTLY FIND FOR

PLAINTIFFS

DEFENDANTS

PLAINTIFFS AND DEFENDANTS ABOUT EQUALLY

13 IF THERE WAS A WRITTEN DECISION DID THE DECISION

SPECIFICALLY STATE THAT THE CASE TURNED ON THE

STATISTICAL

THESTATISTICAL

THESTATISTICAL EVIDENCE

APPEAR TO RELY ON THE STATISTICAL EVIDENCE

WITHOUT

EVIDENCEWITHOUT

EVIDENCEWITHOUT SPECIFICALLY STATING THIS

MAKE NO REFERENCE TO THE STATISTICAL EVIDENCE

NO
EVIDENCENO

EVIDENCENO WRITTEN DECISION
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MONY

TESTIMONY
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NOT AT ALL

BARELY
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SIGNIFICANTLY
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WITREGARD

HOUROTHER

HOUROTHER

DESCRIBEJUDGE

DESCRIBEJUDGE JURYJURYIII

JURYIII

IMPACTTREATMENTTO
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SECTION EDUCATION INSTITUTE

THE

INSTITUTETHE

INSTITUTETHE STATE BAR OF CALIFORNIA

EARN

CALIFORNIAEARN

CALIFORNIAEARN YOUR MCLE HOURS IN 1 MEETING FOR 185185

JOIN US IN

SAN

INSAN

INSAN DIEGO

AT

DIEGOAT

DIEGOAT
THE

SECTION

THESECTION

THESECTION EDUCATION INSTITUTE

NOVEMBER

INSTITUTENOVEMBER

INSTITUTENOVEMBER 13 15 1992

HOTEL

1992HOTEL

1992HOTEL DEL CORONADO

TAKE

CORONADOTAKE

CORONADOTAKE ADVANTAGE OF THE HIGH QUALITY EDUCATIONAL PROGRAMS PRESENTED BY STATE BAR SECTIONS AT THE UPCOMING

SECTION
UPCOMINGSECTION

UPCOMINGSECTION EDUCATION INSTITUTE AND EARN AS MANY AS 12 HOURS OF PARTICIPATORY CLE CREDITS IN BEAUBEAU

TIFUL

BEAUTIFUL

BEAUTIFUL SAN DIEGO FOR ONLY 185185

THIS INSTITUTE WI111AUNCH A NEW TWOTRACKTWOTRACK COURSE SERIES OF HOWHOW TO FUNDAMENTAL COURSESFUNDAMENTALCOURSES FOR THE

INTERDISCIPLINARIAN

THEINTERDISCIPLINARI

THEINTERDISCIPLINARI THESE COURSES ARE ALSO TAILORED FOR SEASONED PRACTITIONERS WHO MIGHT WISH TO EXPAND

PRACTICE

EXPANDPRACTICE

EXPANDPRACTICE AREAS

ALL 17 SECTIONS ARE PARTICIPATING

ANTITRUST

PARTICIPATINGANTITRU

PARTICIPATINGANTITRU AND TRADE REGULATION

CRIMINAL

REGULATIONCRIMINAL

REGULATIONCRIMINAL LAW

ESTATE

LAWESTATE

LAWESTATE PLANNING TRUST PROBATE LAW
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LAWGENERAL
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INTERNATIONAL

PRACTICEINTERNATIONA

PRACTICEINTERNATIONA LAW

LAW

LAWLAW

LAWLAW PRACTICE MANAGEMENT

LITIGATION

MANAGEMENTLITIGATION

MANAGEMENTLITIGATION

REALLITIGATIONREAL
PROPERTY

WORKERSWORKERS

PROPERTYWORKERS

PROPERTYWORKERS COMPENSATION

BUSINESS

COMPENSATIONBUSINESS

COMPENSATIONBUSINESS LAW

ENVIRONMENTAL

LAWENVIRONMENTAL

LAWENVIRONMENTAL LAW

FAMILY

LAWFAMILY

LAWFAMILY LAW

INTELLECTUAL
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LAWINTELLECTUAL PROPERTY

LABOR

PROPERTYLABOR

PROPERTYLABOR EMPLOYMENT LAW

LEGAL

LAWLEGAL

LAWLEGAL SERVICES

PUBLIC

SERVICESPUBLIC

SERVICESPUBLIC LAW

TAXATION

LAWTAXATION

LAWTAXATION

THE

TAXATIONTHE

TAXATIONTHE LABOR AND EMPLOYMENT LAW SECTION IS SPONSORING THE FOLLOWING PROGRAM

THE IMPACT OF THE LABOR CODE THE INDUSTRIAL WELFARE COMMISSION ORDERS AND THE LABOR

COMMISSIONER

LABORCOMMISSIONER

LABORCOMMISSIONER ON CALIFORNIA EMPLOYERS AND EMPLOYEES

STATE

EMPLOYEESSTATE

EMPLOYEESSTATE LABOR COMMISSIONER MS VICTORIA BRADSHAW WILL DISCUSS THE RESPONSIBILITIES OF THE STATE LABOR

COMMISSION

LABORCOMMISSION

LABORCOMMISSION AND THE DIVISION OF LABOR STANDARDS ENFORCEMENT ENFORCEMENT OF CALIFORNIA WAGE AND HOUR

LAWS

HOURLAWS

HOURLAWS PROCEDURES USED IN INVESTIGATING ALLEGED DISCRIMINATION BASED ON POLITICAL ACTIVITY WHICH INCLUDES

SEXUAL

INCLUDESSEXUAL

INCLUDESSEXUAL PREFERENCE DISCRIMINATION LEARN FIRSTHANDFIRSTHAND FROM THE LABOR COMMISSIONER THE ISSUES AND TOPICS

OF

TOPICSOF

TOPICSOF WHATSWHATS HOT AND WHATSWHATS NOT

FRIDAY NOVEMBER 13 200200 300300 PMPM 11 HOUR MCLE

ALL SECTION MEMBERS PRACTICING IN CALIFORNIA WILL RECEIVE REGISTRATION MATERIALS IN MID SEPTEMBER FOR

FURTHER

FORFURTHER

FORFURTHER INFORMATION NOW YOU CAN CALL 415415 56182105618210

555 FRANKLIN STREET SAN FRANCISCO CA 94102 TELEPHONE 415415 56182105618210 FAX 415415 56182285618228
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SECTION MEMBERSHIP ENROLLMENT FORM
PLEASE ENROLL ME AS A MEMBER IN THE LABOR AND EMPLOYMENT LAW SECTION MY ANNUAL MEMBERSHIPANNUALMEMBERSHIP FEE IS ENCLOSED MAKE CHECK PAYABLE

TO

PAYABLETO

PAYABLETO

THE STATE BAR OF CALIFORNIA

NAME ADDRESS

CITYZIPCITYZIP

ADDRESSCITYZIP

ADDRESSCITYZIP
CODE TELEPHONE

OQ ATTORNEY MEMBER 300030003000

STATE

3000STATE

3000STATE BAR NO

OQ0 ASSOCIATE MEMBER NONATTORNEYNONATTORNEY 300030003000

OEL

3000O

3000O

3000EL

3000EL LAW STUDENT 500500500

OQ

500O

500O NEW BAR ADMITTEEADNIITTEEADNIITTEE FREE 1ST YEAR WITH WRITTEN REQUEST

MY

REQUESTMY

REQUESTMY AREA OF PRACTICE OR INTEREST IS LABOR MANAGEMENT OTHER

I

OTHERI

OTHERI

OTHERLL

OTHERLLAM INTERESTED IN PARTICIPATING IN THE WORK OF THE FOLLOWING COMMITTEES 0QO PROGRAM OLL PUBLICATIONS

MAIL

PUBLICATIONSMAIL

PUBLICATIONSMAIL TO CAROL LIPPOLD SECTION SECRETARY

LABOR AND EMPLOYMENT SECTION

STATE

SECTIONSTATE

SECTIONSTATE BAR OF CALIFORNIA

555 FRANKLIN STREET

SAN

STREETSAN

STREETSAN FRANCISCO 94102

LABOR

94102LABOR

94102LABOR AND EMPLOYMENT LAW SECTION EXECUTIVE COMMITTEE

MEMBERS

COMMITTEEMEMBERS

COMMITTEEMEMBERS

LUELLALIIELLA

MEMBERSLUELLA

MEMBERSLUELLA E NELSON CHAIR OAKLAND

GLENN

OAKLANDGLENN

OAKLANDGLENN ROTHNER VICECHAIRVICECHAIR LOS ANGELES

JOHN

ANGELESJOHN

ANGELESJOHN M TRUE SECRETAYSECRETAYSECRETMYSECRETARY SAN FRANCISCO

ANGEL

FRANCISCOANGEL

FRANCISCOANGEL
GOMEZ III TREASURER LOS ANGELES

LYNN

ANGELESLYNN

ANGELESLYNN ROSSMAN FARIS SAN FRANCISCO

SHARON

FRANCISCOSHARON

FRANCISCOSHARON J GRODIN EMERYVILLE

KEITH

EMERYVILLEKEITH

EMERYVILLEKEITH
A HUNSAKER JR LOS ANGELES

CYNTHIA

ANGELESCYNTHIA

ANGELESCYNTHIA L JACKSON PALO ALTO

MICHAEL

ALTOMICHAEL

ALTOMICHAEL M JOHNSON LOS ANGELES

CAROL

ANGELESCAROL

ANGELESCAROL LIVINGSTON SACRAMENTO

ANNA

SACRAMENTOANNA

SACRAMENTOANNA S MASTERS LOS ANGELES

MARK
ANGELESMARK

ANGELESMARK RUDY SAN FRANCISCO

LESLIE

FRANCISCOLESLIE

FRANCISCOLESLIE L VAN HOUTEN OAKLAND

BARRY

OAKLANDBARRY

OAKLANDBARRY WINOGRAD OAKLAND

ADVISORS

OAKLANDADVISORS

OAKLANDADVISORS

DAVID

ADVISORSDAVID

ADVISORSDAVID ADELSTEIN LOS ANGELES

JOHNATHAN

ANGELESJOHNATHAN

ANGELESJOHNATHAN W BIDDLE BEVERLY HILLS
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HILLSNORMAN

HILLSNORMAN BRAND SACRAMENTO

THORNTON

SACRAMENTOTHORNTON

SACRAMENTOTHORNTON C BUNCH JR SAN FRANCISCO

LINDA

FRANCISCOLINDA

FRANCISCOLINDA R BYTOF EMERYVILLE

JENNIFER

EMERYVILLEJENNIFER
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MARIE

DIEGOMARIE

DIEGOMARIE M RONGONE SAN FRANCISCO

SECTION

FRANCISCOSECTION

FRANCISCOSECTION ADMINISTRATOR

PRES

ADMINISTRATORPRES

ADMINISTRATORPRES ZABLAN SOBERON SAN FRANCISCO
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STATE BAR OF CALIFORNIA
LABOR

CALIFORNIALABOR

CALIFORNIALABOR AND EMPLOYMENT LAW SECTION

PRESENTS

SECTIONPRESENTS

SECTIONPRESENTS

PROGRAM

PRESENTSPROGRAM

PRESENTSPROGRAM 3

SPORTS
3SPORTS

3SPORTS AND LABOR LAW
55 HPURHOUR MCLE CREDIT

DEFINING POLITICAL

EXPRESSIONEXPRESSION

POLITICALEXPRESSION

POLITICALEXPRESSION SEXUAL

PREFERENCE

SEXUALPREFERENCE

SEXUALPREFERENCE CASES

PUBLIC AND PRIVATE SECTOR

CONSTITUTIONAL

SECTORCONSTITUTIONAL

SECTORCONSTITUTIONAL PROTECTIONS

PERMISSIBLE RESTRICTIONS

ON

RESTRICTIONSON

RESTRICTIONSON EXPRESSION

DISCOVERYDLSCOVERY AND TRIAL

STRATEGIES

TRIALSTRATEGIES

TRIALSTRATEGIES

IS AFFIRMATIVE ACTION DEAD

BURDEN OF PROOF AND THE

BUSINESS
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THEBUSINESS NECESSITY

DEFENSE

NECESSITYDEFENSE

NECESSITYDEFENSE UNDER THE ACT
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ACTMARK
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JESLNGERMODERATOR
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POLICIESAND OPINIONOPINIONS OF THOTHE STATASTATE AARBAR OF CALIFORNIA THOTHE LSBORLABOR AND EMPLAYMANTEMPLOYMENT LAW SECTION OR THE RUTTER GROUP
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