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Recent Developments in Preemption of State and Local
Government Action Under the Machinists
Lodge/Golden State Doctrine

1. Introduction

The Supremacy Clause of the United
States Constitution confers upon Congress
the power to preempt state law.! In the area
of labor relations, preemption must recon-
cile state labor law which arises from tra-
ditional state police powers and the
National Labor Relations Act (NLRA).2

Since congressional intent determines
preemption questions, courts have devel-
oped three theories for deciding whether
state law or the NLRA controls under the
doctrine of preemption.? First, under the
primary jurisdiction theory, states have no
jurisdiction to regulate activities clearly or
arguably regulated by federal law.# Second,
under the section 301 preclusion theory,
where state claims are inextricably inter-
twined with the terms of a collective bar-
gaining agreement, preemption occurs
because federal interest in uniformity is
paramount.5 Third, under the laissez-faire
theory6 advanced in Lodge 76, Machinists
v. Wisconsin Employment Relations
Commt’n and Golden State v. City of Los
Angeles, states are preempted from inter-

* Southwestern University School of
Law, Los Angeles, California. This
article was the first place winner of
the student writing competition spon-
sored by the Labor and Employment
Law Section, The State Bar of
California.

" by Phyllis W. Cheng*

ference with labor disputes that Congress
intended to be left unregulated.”

This article will explore recent develop-
ments under the Machinists Lodge/Golden
State doctrine of laissez-faire preemption,
the emerging remedies thereunder, and the
consequences for state and local govern-
mental actions.

The Machinists Lodge rule, therefore,
Dpermits preemption of state labor claims
in areas Congress intentionally left unreg-
ulated under the NLRA.

union’s refusal to work overtime violated
state labor laws and ordered the union to
cease and desist from such activities.!! The
Wisconsin Circuit Court affirmed and en-
tered a judgment enforcing the cease-and-
desist order; the Wisconsin Supreme Court
affirmed the judgment.12

On certiorari, in an opinion written by
Justice Brennan, the Supreme Court held
that the union’s concerted refusal to work
overtime was peaceful conduct constituting

IL. The Machinists Lodge Facts and Rule

Machinists Lodge definitively set out
the laissez-faire preemptin doctrine. It held
that states are preempted from interference
with labor disputes that Congress intended
to be left unregulated by the free play of
economic forces.8

In Machinists Lodge, the union mem-
bership engaged in a concerted refusal to
work overtime during negotiations for re-
newal of an expired collective bargaining
agreement.? The employer first filed a
charge with the National Labor Relations
Board (NLRB), which found that the chal-
lenged activity did not violate the NLRA,
and hence was not conduct cognizable by
the NLRB.!0 The employer next filed a
complaint with the Wisconsin Employment
Relations Commission, which held that the
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activity that must be free of state regulation
50 as to uphold the congressional intent in
enacting the comprehensive federal law of
labor relations (NLRA).!3 Thtii

soned that the use of economi¢ self-help
weapons by either the union or employer
in a labor dispute is an integral part of the
free economic bargaining power struck by
Congress. !4 Consequently, state jurisdiction
under such circumstances would be inap-
propriate.

The Machinists Lodge rule, therefore,
permits preemption of state labor claims in
areas Congress intentionally left unregulat-
ed under the NLRA.15

HI. Golden State I Facts and Rule

Court rea-

Golden State I substantially relied on the

Machinists Lodge preemption doctrine. 16

In Golden State 1, while the employer
taxicab company was in the process of
seeking renewal of its franchise to operate
taxicabs in the City of Los Angeles, its con-
tract with employee drivers expired.!” On
the day the City Council was scheduled to
consider the franchise renewals, the drivers
went on strike, halting all operations.!8
Union representatives also appeared before
the City Council and argued against renew-
al of the franchise based on th’j}abor dis-
pute. As a result, the franchise renewal was
postponed.!9 As the labor dispute contin-
ued, the City Council’s decision on the em-~
loyer’s franchise renewal became clearly
intertwined the the drivers’ strike, with
some council members expressing sympa-
thies with the union.20 Ultimately, the
Council conditioned renewal of the fran-
chise on the parties settling their labor dis-
pute before the franchise expired the
following week.2!

The employer filed suit alleging, inter
alia, that the City of Los Angeles was pre-
empted by the NLRA from conditioning
franchise renewal on settlement of the Jabor
dispute,2? and sought declaratory and in-
junctive relief, as well as damages.23
Ultimately, the United States District Court
granted summary judgment for the City on
the grounds that the City’s actions were not
preempted, and the Ninth Circuit Court of
Appeals affirmed.24

On certiorari, the Supreme Court, in an
opinion authored by Justice Blackmun,
held that the City’s action in conditioning
the employer’s franchise renewal on settle-
ment of the labor dispute was preempted by
the NLRA.25 The Court applied the
Machinists Lodge preemption doctrine and

2

reasoned that the settlement condition im-
posed by the City “destroyed the balance
of power designed by Congress, and frus-
trated Congress’ decision to leave open the
use of economic weapons.”26 The Court re-
manded Golden State I for further proceed-
ings consistent with the opinion.27

Thus, Golden State II not only firmly re-
iterated the NLRA’s subordination of state
interests to the principle of unfettered col-
lective bargaining by establishing a sec-
tion 1983 remedy, but also transformed
the nature of section 1983 from a mainly
civil rights statute to a powerful tool
against state violation of other federal
rights.

The holding in Golden State I reaf-
firmed the Machinist Lodge doctrine that
the state and local government may not in-
terfere with labor activities that Congress
intentionally left unregulated.

IV. Golden State II And The Emerging
Compensatory Damages Remedy Under
Section 1983

Golden State II28 significantly expanded
the Machinists Lodge preemption doctrine

by recognizing, for the first time, the avail-

ablility of section 198329 compensatory
damages based on governmental interfer-
ence with labor-management rights.30

In Golden State II (on remand of
Golden State I), the District Court ordered
the City of Los Angeles to reinstate the em-
ployer’s taxicab franchise, but concluded
that section 1983 did not authorize an
award of compensatory damages.3! The
Ninth Circuit Court of Appeals affirmed.32

In a 6-3 apinion written by Justice
Stevens, the Supreme Court reversed, hold-
ing that the NLRA granted the employer
rights enforceable under section 1983.33
The Court reviewed the history of prior ap-
plication of section 1983 outside the labor
context. Citing the plain language of sec-
tion 1983, the court stated that “the remedy
encompasses violations of federal statutory
as well as constitutional rights,” and that
“the coverage of the statute must be broadly
construed.”34 In determining whether sec-

tion 1983 was available to remedy a statu-

tory or constitutional violation, the Court
referred to the two-step analysis adopted in
Middlesex County Sewerage Auth. v.
National Sea Clammers Ass’n.35

First, the plaintiff must assert the viola-
tion of a federal right.36 In deciding whether

afederal right has been violated, the inquiry
is whether the provision in question creates
obligations binding on the governmental
unit or rather “does no more than express
a congressional preference for certain kinds
of treatment.37 The interest asserted by the
plaintiff must not be “too vague and amor-
phous... to be beyond the competence of the
judiciary to-enforce,” and must be
“intend[ed] to benefit the putative
plaintiff.”38

Second, after plainfiff has met its burden
on the first step, the defendant may show
that Congress “specifically foreclosed a
remedy under section 1983... by providing
a comprehensive enforcement
mechanis[m] for protection of a federal
right.”3% The Court additionally explained
that the Supremacy Clause,40 of its own
force, does not create rights enforceable
under section 1983.41

Applying the Middlesex analysis to the
facts of Golden State II, the Court conclud-
ed that the employer satisfied the first step
since it was the intended beneficiary of a
federal statutory scheme designed by
Congress to prevent governmental interfer-
ence with collective bargaining, and that the
NLRA provided rights enforceable in such
an action under section 1983.42 The City
however, failed to meet its burden on th
second prong to prove that there already ex-
isted a comprehensive enforcement mech-
anism, because the NLRB has jurisdiction
only over employers and unions, and can-
not address governmental interference,
such as by the City.43

Justice Kennedy dissented, arguing that
section 1983 should not be interpreted to
provide a cause of action when the City’s
only wrong was the misinterpretation of the
precise location.of the boundaries between
state and federal power.# Viewing section
1983 under an historical context at the time
of Reconstruction, Justice Kennedy also
contended that the statute’s framers intended
to secure individual civil rights, and not the
legal interests in preemption, which con-
cerns the federal structure of the nation.45

Thus, Golden State Il not only firmly re-
iterated the NLRA’s subordination of state
interests to the principle of unfettered col-
lective bargaining by establishing a section
1983 remedy, but also transformed the na-
ture of section 1983 from a mainly civil
rights statute to a powetful tool against staf
violation of other federal rights.

See MACHINISTS, page 3
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V. Recent Applications Of The
Machinists Lodge/Golden State Rule

The Machinists Lodge/Golden State
preemption doctrine has been followed in
a number of circuit and district court de-
cisions. These early cases shed light on the
emerging pattern of the future application
of laissez-faire preemption.

The First Circuit Court of Appeals, in
Associated Builders & Contractors v.
Massachusetts Water Resources Auth., held
that a state water agency’s bid specification
for construction work, requiring contractors
and subcontractors to abide by the terms of
a previously-negotiated labor agreement,
was preempted by the NLRA.46 In
Associated Builders & Contractors, the
state water agency, under a court order to
clean up the Boston Harbor, adopted a mas-
ter labor agreement under which all project
bidders must be bound.#” Non-union con-
struction industry employers filed suit for
injunctive relief.48 The court of appeals an-
alyzed the case under the preemption prin-
ciples of Machinists Lodge/Golden State,
and found state intrusion into the bargaining
process to be pervasive.4?

The court reasoned that although local
concerns for labor stability during the
clean-up project were “laudable, they con-
flict[ed] with paramount federal law and
must therefore fall.”50 Moreover, the court
discounted the notion that had the state
been the employer and entered directly into
the agreement with the unions, it would be
unassailable because the NLRA leaves reg-
ulation of state and local government to the
states.5! The court reasoned that the state’s
substantial participation was not enough to
alter its status from regulator to employer.52
Just as states are not employers under the
NLRA, consiruction industry exemptions
under the NLRA would not be applicable
to the state.53 The state agency’s bid spec-
ification action was therefore enjoined.

The Fourth Circuit Court of Appeals, in
Rum Creek Coal Sales v. Caperton, held
that police enforcement of a state criminal
trespass statute that excepted violent labor
demonstrations on private property was
preempted by the NLRA.54 In Rum Creek,
an employer filed suit for declaratory and
injunctive relief after police refused to en-
force the criminal trespass statule against
striking workers who physically blocked
the company’s private road, committed as-
saults, and caused the employer to virtually
shut down its business.55 Although the tres-

pass statute excepted labor actions in an ef-
fort not to infringe on NLRA jurisdiction,
and although the connection between the
statute and the employer’s ability to with-
stand a strike was not as direct as the
Golden State cases, the court explained that
“the inconstistent application of state law
[was] necessarily outside the power of the
state.””56 As aresult, under the Machinists
Lodge/Golden State preemption doctrine,
the court ordered reversal of the denial of
a preliminary injunction.57

InGlenwood Bridge V. City of
Minneapolis, the Eighth Circuit Court of
Appeals held that the City of Minneapolis
might be preempted from rejecting a con-
struction contractor’s low bid and, after bid-
ding was reopened, award the contract to
another bidder who agreed to abide by a
labor stabilization agreement made part of
the reopened bidding documents.58 In
Glenwood Bridge, a low-bid contractor
sought to restrain the City, which had re-
jected the bid because the no strike/no lock-
out clause provision contained in the
contractor’s collective bargaining agree-
ment with its union was “not good enough”
for the City. Citing Machinists Lodge, the
Golden State cases, and Associated
Builders & Contractors, the court held that
the facts presented a sufficiently strong case
of federal preemption by the NLRA to
issue the injunction, because the City’s ac-
tions constituted unlawful interference with
free collective bargaining.60 Thus, in order-
ing a preliminary injunction, the court ruled
that if the contractor were to prevail on the
merits, it can be compensated both by a
permanent injunction and money damages
under section 1983.61

At the district court level, in Livadas v.
Aubry, the Northern District of California
applied section 1983 to the state’s violation
of a discharged employee’s NLRA rights.62
There, the state labor commissioner refused
to process the employee’s claim for unpaid
wages® on the ground that she was covered
under a collective bargaining agreement
with an arbitration clause, and federal labor
law preempted the state from interpreting
or applying the terms of the collective bar-
gaining agreement.64 The court held that
“since the right at issue in the case stems

from state law, rather than from the [col- -

lective bargaining agreement], the arbitra-
tor cannot enforce it.”’65 Otherwise, “union
employees are forced to bargain {or a valu-
able benefit which all other employces re-
ceive automatically.”66 Therefore, the state

law was not preempted and the state must
enforce the employee’s rights.67 In addi--
tion, after applying the Middlesex two-
pronged inquiry used in Golden State 1,
the court held that the NLRA vests em-
ployees with rights enforceable against
state interference, and that a section 1983
remedy was not precluded since the NLRB
does not have the authority to protect
NLRA rights against state interference.68
Accordingly, the court ordered the state to
pay the discharged employee compensato-
ry damages, attorneys’ fees, and costs.69

These circuit and district court cases
show a strong pattern of support for the
Machinists Lodge/Golden State preemp-
tion doctrine, and an emerging application
of section 1983 as a remedy to address
state interference with collective bargain-
ing under the NLRA.

VI. Conclusion

The Machinists Lodge/Golden State lais-
sez-faire preemption doctrine subordinates
state and local governmental action that in-
terferes with labor disputes which Congress
intended to be left unregulated. Under
Golden State 11, state interference with col-
lective bargaining may result in section
1983 damages including compensatory
damages, attorneys’ fees, and court costs.

In recent cases, the emerging pattern of
Machinists Lodge/Golden State preemp-
tion suggests a broadening application of
the doctrine. For example, the laissez-faire
preemption has been applied to a variety
of state actions, including: imposition of
state court orders,” renewal of municipal

" franchises,’! specification of city construc-

tion contracts,’? and police enforcement of
state criminal trespass statutes.”3

As for the beneficiaries, the laissez-faire
preemption doctrine has been applied to
protect the collective bargaining rights of
both employers and labor unions.74
Moreover, even individual employees
under a collective bargaining agreement
may have an individual cause of action
under section 1983 when their NLRA
rights are violated.”> However, where a
state denies a labor-related benefit under
the guise of preemption, it receives no pro-
tection as a party outside the collective bar-
gaining process.’6

The growing trend to preempt state and
local action bearing upon NLRA collegtive
bargaining and to impose section 1983
remedies have serious implications for

See MACHINISTS, page 4
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states, counties and municipalities. While
collective bargaining rights enjoy unfet;
tered liberty in areas Congress intended to
be left unregulated, state and local govern-
mental actions do not share such freedoms.
As Justice Kennedy commented in Golden
State 11, a state or local government making
a “misinterpretation of the precise location
of the boundaries between state and federal
power” may have section 1983 damages
imposed.”” Thus, to avoid laissez-faire pre-
emption and section 1983 damages, state
and local governments must tread carefully
whenever they implement actions affecting
private sector employers, unions and em-
ployees.

The Machinists Lodge/Galden State
preemption-doctrine, therefore, underscores
the rule that denies both federal and state
governments the authority to abridge the

personal liberty of collective bargaining.
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So it may be surprising to learn that the California Public Employee Relations Program’s
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has sponsored the program since 1969 (for those with that long of a memory, that was the

year the Meyers-Milias-Brown Act kicked in).
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The Enforceability of Agreemen'ts to Arbitrate
Employment Disputes

L Introduction

In the past few years, the federal judi-
ciary has considered the applicability of the
Federal Arbitration Act (“FAA”) to con-
tracts between employers and employees in
which they agree to arbitrate employment
disputes. Courts have found such contracts
enforceable despite Section 1 of the FAA,
which excludes from the Act’s coverage
“contracts of employment of seamen, rail-
road employees, or any other class of work-
ers engaged in foreign and interstate
commerce.”!

This article first reviews recent Supreme
Court decisions regarding the enforceability
of contracts calling for binding arbitration;
analyzes the issue in the context of agree-
ments to arbitrate disputes arising out of the
employment relationship, by discussing the
Supreme Court decision in Giliner v.
Interstate/Johnson Lane Corp.2 and proge-
ny, as well as the policies reflected by the
Uniform Arbitration Act and the Model
Uniform Employment Termination Act;
and concludes by exploring the strength of
the FAA’s exclusion of employment con-
tracts, in light of the well-established na-
tional policy favoring arbitration of labor
disputes, reflected in the cases decided
under § 301 of the Labor Management
Relations Act.?

I1. The Supreme Court’s Arbitration
Trilogy

The judiciary’s early disfavor towards
arbitration has “steadily eroded” in recent
years.4 This progressive erosion culminated
in what is referred to as the 1980s “trilogy”
of arbitration cases.5 In those cases, the
Supreme Court enthusiastically endorsed
arbitration as an effective and efficient al-
ternative to litigation, recognizing a general
“federal policy favoring arbitration.6

In the new trilogy, the Supreme Court
upheld agreements to arbitrate federal statu-

* Gerald Morales is a partner in the
Phoenix, Arizona law firm of Snell &
Wilmer. Kelly Humphrey is an asso-
ciate in the same firm. They specialize
in representing management nation-
wide in labor and employment law
matters.

by
Gerard Morales and Kelly Humphrey*

tory claims raised under the Securities
Exchange Act of 1934, the Racketeer
Influenced and Corrupt Organizations Act
(“RICO”), and the Sherman Act. In
essence, the Supreme Court held that the
FAA, standing alone, mandates enforce-
ment of arbitration agreements.” The FAA’s
mandate is overridden only by showing that
Congress intended to preclude a waiver of
the judicial forum for the statutory right at
issue.8 The Court emphasized that “suspi-
cion of arbitration as a method of weaken-
ing the protections afforded in the
substantive law to would-be complainants
has fallen far out of step with our current
strong endorsement of the federal statutes
favoring this method of resolving dis-
putes.”™

The Court refused to decide the issue
lurking behind its entire analysis: the ap-
plicability of the FAA’s section one exclu-
sion providing that “nothing herein
contained shall apply to contracts of em-
ployment of seamen, railroad employees,
or any other class of workers engaged in
Joreign or interstate commerce.”

The Court has stated: “We are well past
the time when judicial suspicion of the de-
sirability of arbitration and of the compe-
tence of arbitral tribunals inhibited the
development of arbitration as an alternative
means of dispute resolution.”!0 The Court
noted that “[by agreeing to arbitrate a statu-
tory claim, a party does not forego the sub-
stantive rights afforded by the statute; it
only submits to their resolution in an arbi-
tral, rather than judicial, forum.”!!
Similarly, the Court has emphasized that
“the streamlined procedures of arbitration
do not entail any consequential restriction
on substantive rights.”12

In sum, the Court, has effectively fore-
closed any argument against arbitration as
an inadequate or incompetent forum for the
resolution of disputes.

III. Employment Disputes: Gilmer
On May 13, 1991, the Supreme Court de-
cided Gilmer v. Interstate/Johnson Lane

Corp.13 Int Gilmer, the court considered the
issue of whether a claim of age discrimina-
tion under the Age Discrimination in
Employment Act (“ADEA”) was subject to
compulsory arbitration pursuant to an agree-
ment to arbitrate disputes “arising out of the
employment.” This agreement was incladed
in a securities registration application.

Interstate/Johnson Lane corp.
(“Interstate”) hired Robert Gilmer as man-
ager of financial services. In his registra-
tion with the New York Stock Exchange,
he agreed “to arbitrate any dispute, claim
or controversy” arising between him and
Interstate “that is required to be arbitrated
under the rules, constitutions or by-laws of
the organizations with which I register.”
The rules of the New York Stock Exchange
provided for the arbitration of “[a]ny con-
troversy between a registered representa-
tive and any member or member
organization arising out of the employment
or termination of employment of such reg-
istered representative.”!4 Upon his termi-
nation, Gilmer brought suit in federal court
against Interstate, alleging age discrimina-
tion in violation of the ADEA. Interstate
filed a motion to compel arbitration, based
upon the arbitration agreement in Gilmer’s
registration application and pursuant to the
FAA. The United States Court of Appeals
for the Fourth Circuit reversed the District
Court’s decision, and, based on the arbitra-
tion trilogy, found that Gilmer’s age claim
was subject to the arbitration agreement. !5

The Supreme Court affirmed the Fourth
Circuit’s decision, finding that Gilmer had
waived his right to a judicial forum by
agreeing, in his securities registration form,
to arbitrate all employment-related is-
sues. 16 The Court noted its recent trilogy
of arbitration cases favoring the enforce-
ability of arbitration agreements, and em-
phasized that it was Gilmer’s burden to
show Congress intended to preclude waiv-
er of the judicial forum for ADEA claims.
Since the ADEA did not address the issue
of judicial waiver, either in its text orklin its
legislative history, Gilmer was unable to
meet this burden.
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Unfortunately for practitioners in em-
ployment law, the Court refused to decide

the issue lurking behind its entire analysis: -

the applicability of the FAA’s section oné,

exclusion providing that “nothing herein
contained shall apply to contracts of em-
ployment of seamen, railroad employees,
or any other class of workers engaged in
foreign or interstate commerce.” In re-
sponse to Gilmer’s argument that section
one of the FAA excludes from its scope all
*contracts of empjoyment,” the Court stat-
ed in a footnote that it left the issue for “an-
other day.”!7 In the Courts’ view, it was
unnecessary to decide the issue because the
arbitration clause in question was not con-
tained in a “contract of employment,” but
rather in Gilmer’s security registration ap-
plication, which was a contract with the se-
curities exchange, not with Interstate. 8

IV. Gilmer’s Progeny and the FAA

Several federal courts have had the op-
portunity already to apply and interpret
Gilmer.

A. Sex discrimination Under the
ASE/NYSE Arbitration Clause

The Sixth Circuit Court of Appeals ap-

plied Gilmer in the context of a Title VII

sex discrimination action. In Willis v. Dean”

Wirter Reynolds, Inc.,'9 the plaintiff filed
a sexual harassment action against her em-
ployer, Dean Witter. Dean Wiltter filed a
motion to compel arbitration, based on the
plaintiff’s execution of a securities regis-
tration form filed with the American and
New York Stock Exchanges. In her regis-
trations, she agreed to “arbitrate any dis-
pute, claim or controversy that may arise
between me and my firm... that is required
to be arbitrated under the rules, constitu-
tions or by-laws of the organizations with
which I register.”20 As was the case in
Gilmer, those rules required that disputes
arising out of the employment relationship
be submitted to arbitration. The Sixth
Circuit reversed the District Court’s denial
of Dean Witter’s motion to compel, finding
Gilmer dispositive of every argument pre-
sented by the plaintiff. The court empha-~
sized that nothing in Title VII's text or
legislative history prohibits the arbitration
of employment discrimination claims.2!

In Bender v. Smith Barney, Hmj/'is .

Upham & Co., Inc.22 the plaintiff/employ-
ee sued her employer for Title VII viola-
tions, as well as breach of contract,

.

intentional infliction of emotional distress,
and other common law claims.

The employer moved to compel arbitra-
tion of the suit, pointing to her registration
with securities exchanges, which contained
an agreement to arbitrate any disputes “be-
tween me and my firm.” The employee ar-
gued that she was “fraudulently induced”
into signing the agreement because her em-
ployer failed to affirmatively disclose to her
the specific clause, and that enforcement
would contravene public policy. She con-
tended that 9 U.S.C. § 4 mandates a jury
trial on whether there existed an agreement
to arbitrate claims arising from her employ-
ment.

There is no persuasive argument today to
Justify the exclusion of agreements to ar-
bitrate disputes arising out of the employ-
ment relationship from the enforcement
mechanisms of the FAA.

The court held that a jury trial was not
required, as the plaintiff was challenging
only the scope of the clause, and not the ex-
istence of the agreement. The court also re-
jected plaintiff’s claim of fraudulent
inducement, explaining that she could not
demonstrate “reliance on an affirmative
false representation or the withholding of
truth when it should have been disclosed.”
Finally, the court held that any public pol-
icy arguments against the enforcement of
agreements to arbitrate Title VII claims
“were necessarily rejected by Gilmer.”
Thus, the common law claims, as well as
the statutory claim, were subject to arbitra-
tion.

The Ninth Circuit recently addressed the
issue of whether the Federal Employee
Polygraph Protection Act (“EPPA”) pro-
hibits a waiver of the judicial forum in
favor of arbitration as provided for in a se-
curities registration application. In Saari
v. Smith Barney, Harris Upham & Co.,
Inc.23 Saari, an employee who had signed
an agreement to arbitrate disputes between
“me and my firm,"” was fired for stealing
from a client of the employer. After the em-
ployee was allegedly asked ta submit to a
polygraph test in violation of the EPPA, he
filed suit for EPPA violations, as well as a
common law claim for slander. The em-
ployer moved to compel arbitration, point-
ing to Gilmer. The employee argued that
because the EPPA provides a judicial en-
forcement process and an anti-waiver pro-

vision, Congress intended to exclude EPPA
claims from FAA. The court disagreed,
stating that the “Court made it very clear
in Gilmer that the fact that a particular
statute embodies a judicial enforcement
process does not exclude arbitration.24 The
court held that the employee’s slander
claim was also subject to arbitration be-
cause it found that his alleged theft from a
client arose out of his employment.25

B. Age Discrimination Under a
Partnership Agreement Clause

An age discrimination case which dis-
cusses and interprets Gilmer is George
Dancu v. Coopers & Lybrand,?6 decided on
December 3, 1991, by the District Court for
the Eastern District of Pennsylvania. In that
case, the plaintiff, Mr. Dancu, was hired by
Coopers & Lybrand (“C&L”) as the direc-
tor of a group of management consulting
services. Upon becoming a partner at C&L
five years later, he executed a partnership
agreement, which included a provision re-
quiring arbitration of any claims or contro-
versies arising out of the agreement or the
practices and affairs of C&L. After Dancu
was asked to withdraw from the partner-
ship, he filed a charge with the EEOC al-
leging age discrimination in violation of the
ADEA. When the EEOC declined to re
view his claim because he was a partne
and not entitled to ADEA protection,
Dancu filed suit in federal court, alleging
violations of the ADEA and a common law
wrongful discharge claim. C&L filed a mo-
tion to compel arbitration pursuant to the
arbitration clause in the partnership agree-
ment and the FAA.

The court found that the “threshold
question is whether the arbitration agree-
ment is within the scope of the FAA.27
Noting that Gilmer expressly declined to
provide a definitive interpretation of
Section 1 of the FAA, the court held that
Dancu’s partnership agreement was not ex-
cluded from the scope of the FAA, because
he engaged in consulting services and “was
not in any way part of a class of workers
actively involved in interstate transporta-
tion.”28 The court cited Tenney
Engineering, Inc. v. United Elec. Radio &
Machine Workers,?? for the proposition that
Section 1 of the FAA does not exclude all
contracts of employment from its scope. In
the court’s opinion, in purposely followin~
the specific exemption created for seam
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and railway workers with the words “any .

other class of workers engaged in foreign
or interstate commerce,” the drafters of
FAA Section 1 intended to exclude from
the FAA’s coverage only arbitration agree-
ments covering classes of workers actively
involved in the transportation industry. If
it had have been the drafters’ intent to ex-
empt all contracts of employment, they “al-
most certainly would explicitly have so
stated without qualification.”30

C. Arbitration Clause in a Personnel
Policy Manual

In Corion Corporation vs. Chen3! the
court considered an arbitration proviso con-
tained in Corion’s personnel policy manual
(the “manual™), which, in essence, provided
that “situations involving severe penalties,
termination, or alleged discrimination”
were subject to arbitration. Here the em-
ployee, Chen, invoked the arbitration pro-
cedures in the manual and Corion declined,
maintaining that the arbitration proviso was
not an arbitration agreement and in any
event, was not enforceable because neither
the FA A, nor the Massachusetts Uniform
Arbitration Act, applied to arbitration
agreements contained in employment con-
tracts. Chen filed an action to compel ar-
bitration.

The court found that the FAA applied to
Chen’s employment contract because the
contract constituted “a contract evidencing
a transaction involving commerce.” The
court, as in Dancu, adopted the Tenney
proposition that FAA Section 1 does not ex-
clude all contracts of employment from its
scope, but rather excludes only contracts of
employment for workers actually engaged
in the transportation industry.

D. Arbitration Clause In an Employment
Application

In Mago v. Shearson Lehman Hutton
Inc.,32, the Ninth Circuit Court of Appeals
compelled arbitration of an employee’s
(Mago) sexual harassment claims. Mago
had signed an “employment application”
requiring her to arbitrate employment dis-
putes. The court declined to address the ap-
plicability of the FAA because Mago failed
to raise the issue, which the court described
as “an unresolved question.”33 The court
held that Mago had not met her burden of
showing that Congress, in enacting Title
VII, intended to preclude arbitration of
claims under the Act. It held that although

Gilmer involved the ADEA rather than
Title VII, the similarity of the statutes ne-
cessitated that the arbitration agreement be
enforced.34

V. Section One of the FAA - A Historical
Perspective

As described above, in the cases ad-
dressing this issue courts have wrestled
with the question of Congress’s intent in
excluding from the FAA’s scope “contracts
of employment of... workers engaged in...
interstate commerce”. The sketchy legisla-
tive history ambiguous, and does not
strongly support a broad exclusion from
coverage for individual employment arbi-
tration agreements. If anything, the record,
combined with legal development since
then, tends toward the opposite conclusion.

The FAA was originally drafted by the
American Bar Association’s Committee on
Commerce, Trade, and Commercial Law
to address “the further extension of the
principle of commercial arbitration.”35 It
was enacted on February 12, 1925, and
later codified at Title 9 of the United States
Code in 1947.36

‘While it is clear from the FAA's legisia-
tive history that it was basically intended
to apply to commercial contracts between
merchants, there is little that addresses its
exclusion for “contracts of employment of
seamen, railroad employees, or any other
class of workers engaged in foreign or in-
terstate commerce.” The exclusion was
briefly commented on in a report of the Bar
Association Committee as follows:

Objections to the bill were urged by Mr.

Andrew Furuseth as representing the

Seamen’s Union. Mr. Furuseth taking the

position that seamen’s wages came with-

in admiralty jurisdiction and should not

be subject to an agreement to arbitrate,

In order to eliminate this opposition, the

committee consented to an amendment

to Section 1 as follows: ‘but nothing

herein contained shall apply to contracts

of employment of seamen, railroad em-

ployees or any other class of workers en-

gaged in foreign or interstate

commerce.37

This comment suggests that restricting
the Section 1 exclusion, as the Corion and
Dancu courts have done, is in accord with
the drafters’ intent. In addition, as noted in
Tenney and Dancu, the concept of the com-
merce power has been interpreted increas-
ingly expansively since the FAA’s
enactment in 1925, to the point where dis-
tinction between employment circum-

stances based on their relationships to
“commerce power” is practically meaning-
less.38

Aside from the obscure FAA legislative
history (which by now is obsolete in any
event), there is no persuasive argument
today to justify the exclusion of agreements
to arbitrate disputes arising out of the em-
ployment relationship from the enforce-
ment mechanisms of the FAA.

VI. The Policies of The Uniform
Arbitration Act and the Model Uniform
Employment Termination Act.

The exclusion of agreements to arbitrate
disputes arising out of employment rela-
tionships from FAA’s coverage contrasts
sharply with the provisions in the Uniform
Arbitration Act (“UAA”) and the Model
Uniform Employment Termination Act.
Both acts expressly promote arbitration as
the preferred method for the resolution of
employment disputes.

The UAA was approved and recom-
mended for adoption by the states in 1955
by the National Conference of Commis-
sioners on Uniform State Laws. (NC-
CUSL). Section 1 of that Act states that
“This Act also applies to arbitration agree-
ments between employers and employees
or between their respective representatives
funless otherwise provided in the
Agreement].”39

Most recently, in August, 1991, the NC-
CUSL approved.and recommended the
Model Uniform Employment Termination
Act, which provides detailed binding arbi-
tration procedures for the resolution of em-
ployment disputes. The drafters of this
Model Actemphasized that arbitration pro-
cedures are much speedier, more informal,
more expert, and less expensive than courts
and juries for the resolution of disputes aris-
ing from the employment relationship.40

It is apparent that the UAA and Model
Act approaches to arbitration of individual
employment agreements conflict with any
notion that the FAA should exclude such
provisions from enforcement.

VII. Arbitration in the Collective
Bargaining Context

The well-established national policy in
favor of arbitration of claims and disputes
arising from labor or collective bargaining
agreementy also contrasts sharply with the
proposition that agreements to arbitrate dis-
putes arising from the employment rela-
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tionship should be excluded from the
FAA's enforcement mechanisms. During
the last decade, the Supreme Court has
handed down four si gniﬁ\é'ant opinions em-
phasizing that it is the policy to preserve
“the central role of arbitration in our system
of industrial self-government,” Allis
Chalmers Corp. v. Lueck?'; International
Brotherhood of Electrical Workers v.
Hechler{?; Caterpillar, Inc. v. Williams*3,
Lingle v. Norge, Division of Magic Chef,
Inc.44
In Allis Chalmers, the Court noted:
The need to preserve the effectiveness of
arbitration was one of the central reasons
that underlay the Court’s holding in
Lucas Flower. The parties here have
agreed that a neutral arbitrator would be
responsible, in the first instance, for in-
terpreting the meaning of their contract.
Unless this [state law] suit is preempted,
their federal right to decide who is to re-
solve contract disputes will be lost.45
Pointedly, the Court noted that to
sidestep an available grievance procedure
would “eviscerate a central tenet of federal
[abor contract law under Section 301 [of
Labor Management Relations Act], that it
is the arbitrator, not the court, who has the
responsibility to interpret the labor contract
in the first instance.”6 "

Conclusion

If it is truly a fundamental tenet of fed-
eral labor contract law to preserve and en-
force arbitration as the preferred method
of resolving disputes arising from collec-
tive bargaining agreements, then the same
enforcement mechanisms should be avail-
able for agreements to arbitrate disputes
arising from the employment relationship.

There is no viable policy reason to favor
arbitration in the collective bargaining con~
text but not in the non-union setting. The
Supreme Court has foreclosed any argu-
ment that arbitration is inadequate or in-
competent as a means of resolving disputes
between employers and employees.4” The
Court has likewise rejected the assertion
that the unequal bargaining power inherent
in many employment relationships in any
way taints agreements (o arbitrate in this
context.48

Arbitration is increasingly being used to
resolve employment disputes, because it is
Iess expensive, quicker, more efficient,%
and is seen as a process which mutuaily
benefits employees and employers. Given
the federal policy favoring arbitration,
agreements to arbitrate employment dis-
putes should be enforceable under both fed-
eral statutory law and federal common law

of employment relations.
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Credit Checks and The Fair Credit Reporting Act in
Employment and In Employment Litigation

Employee privacy, including the permissible extent of pre-em-
ployment and employment-related investigation, is a topic generally
familiar to most employment lawyers. Little systematic attention
has been directed to employers’ use or abuse of their access to con-
fidential consumer credil information concerning job applicants,

by
William F. Murphy*

and current or former employees.

Employment Jawyers know that access to such reports may im-
plicate common law theories such as unreasonably intrusive private
investigation, invasion of privacy, or defamation. However, a
California employer who obtains a consumer credit report concern-

¥ William F. Murphy is a partner in the San Francisco,
California law firm of Dillingham, Murphy, Matthews &
Dahlberg. His practice includes employment, personal injury,
commercial litigation, and unfair compitition litigation.

ing an applicant, or employee or former employee also may face
liability under federal legislation known as the Fair Credit Reporti
Act, 15 U.S.C. Section 1681 et seq. (“FCRA”). The FCRA presen
an interesting avenue of potential discovery and investigation for
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plaintiff’s employment lawyers, and an additional area of concern
for defense attorneys.

A. The FCRA Applies To An Employers’ Use of Consumer
Credit Reports In Employment-Related Litigation and
Decisionmaking. '

Access to what are known as “consumer credit reports” is
strictly regulated by the FCRA. Consumer credit reports—as dis-
tinguished from “investigative consumer reports” including in-
terviews with neighbors, business associates, etc.]—are summary
compilations of business dealings between consumers and
providers of credit who subscribe to particular credit reporting
agencies’ services, such as Trans Union, TRW or Equifax. They
contain financial information that Congress—and most other peo-
ple—regard as private, such as the average outstanding balance
on your Mastercard; how promptly you pay your Macy’s bill;
whether or not you defaulted on your second mortgage. Congress,
in enacting the FCRA, found that “[t]here is a need to insure that
consumer reporting agencies exercise their grave responsibilities
with fairness, impartiality, and a respect for the consumer’s right
to privacy” (15 U.S.C. § 1681(a) (2)).

Although much of the FCRA consists of do’s and don’ts for
consumer credit reporting agencies—-the entities that compile the
information which is then disseminated to subscribers—the FCRA
also regulates the permissible purposes for which consumer credit
reports can be obtained by subscribers to the services (such as
employers). As the Ninth Circuit declared, this is because “[e]ven
consumer reporting agencies acting in complete good faith cannot
prohibit illicit use of consumer information if users are not bound
to obtain consumer reports only for permissible purposes.”2

Although much of the FCRA consists of do’s and don’ts for con-
sumer credit reporting agencies, the FCRA also regulates the
permissible purposes for which consumer credit reports can be
obtain by subscribers to the services, such as employers.

The FCRA also sets forth the list of permissible purposes for
which consumer reports can be obtained by subscribers such as
employers. These are found in 15 U.S.C. § 1681b, and permit ac-
cess to consumer reports in the following situations: (1) in re-
sponse to a Court or grand jury subpoena; (2) in response to
written instructions from the consumer to whom the report relates;
and (3) disclosure to persons who the reporting agency has reason
to believe will only use the report (a) in a credit transaction with
a consumer, (b) for employment purposes, (c) for underwriting
insurance inivolving the consumer, (d) in connection with a de-
termination of the consumer’s eligibility for a license or granted
by a governmental entity required by law to consider an appli-
cant’s financial responsibility or status, or () where there is oth-
erwise a “legitimate business need” for the information in
connection with a business transaction involving the consumer
(such as a credit purchase).?

The FCRA’s list of permissible purposes Congress specified
is important because those purposes have been held by Congress
and the Courts to be exclusive. Access to reports for a non-spec-
ified purpose—even if it seems like it has a legitimate business
purpose or is a good idea— is a violation of the FCRA: “A con-

sumer reporting agency may furnish a consumer report under the
following circumstances and no other***4

For example, even if an employer articulates some plausible
business need for access to confidential consumer information,
“the FCRA does not authorize the use of consumer reports when-
ever a user has a legitimate business need for the information; in-
stead the user must have a legitimate business need for the
information in connection with a business transaction involving
the consumer.”5 A “business transaction with a consumer” does
not include running a credit check on a former employee not then
being considered for employmenté

Violations of the FCRA expose the violator to claims for actual
damages, as well as costs and attorneys’ fees as determined by the
Court.” Moreover, if the violation is found to be willful, the violator
is also exposed to such amount of punitive damages as the Court
may allow.8

B. The FCRA and Employers.

The FCRA expressly permits access to a consumer’s credit re-
port for “employment purposes” (see 15 U.S.C. § 1681b(3) (B)).
The statute defines “employment purposes” when used in connec-
tion with obtaining a consumer report as “a report used for the pur-
pose of evaluating a consumer for employment, promotion,
reassignment or retention as an employee” (15 U.S.C. § 1681a(h)).
Nothing in the FCRA indicates that a consumer credit report for
employment purposes may be obtained on any persons other than
the actual individual whose employment is being considered.® The
Ninth Circuit has also made it clear that an elastic definition of
an “employment” inquiry will not be permitted as, for example,
where the question is whether an individual is fit to be “employed”
as a Congressman. 0 In addition, a “business transaction with a
consumer” does not include running a credit check on a former

- employee not then being considered for employment, to obtain

a tactical advantage in litigation with that person or for other, non-
employment reasons. !

The Ninth Circuit Court of Appeals recently held in Comeaux
v. Brown & Williainson Tobacco Co.12 that an employer who se-
cretly obtained a credit report on an individual suing the employer
for breach of an employment contract was guilty of violating the
FCRA. In Comeaux, the employer falsely represented to the credit
reporting agency that the purpose of obtaining a consumer report
was for “employment” purposes when, in fact, as the employer
later admitted, the true purpose was to gain a tactical advantage
in litigation with the plaintiff. Employment litigators should ac-
cordingly caution employers who routinely conduct investigations
of plaintiffs in wrongful termination and other employment liti-
gation: if the investigation includes running a credit check or ob-
taining a credit report, one likely result will be an additional cause
of action for violation of the FCRA.

The FCRA’s protections are aimed at deliberate efforts to obtain
private consumer information. In Houghton v. New Jersey
Manufacturer’s Insurance Company,!3 the defendant was the ad-
mittedly innocent recipient of information which, although dis-
guised when presented to defendant by the investigative service
it retained, in fact had been obtained in violation of the FCRA’s
regulations concerning investigative consumer repo&s. The
Houghton Court held simply that the disguised report recBived by
the innocent user who did not request a consumer report was not
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an investigative consumer report, and so the innocent recipient did
not violate sections of the FCRA requiring copies of investigative
consumer reports to be turned over to consumers on request.
Significantly, the Court in Houghton wab not presented with the
question of whether the investigative service (which did obtain the
consumer report unlawfully) was liable for violations of the FCRA.
The opinion, instead, was limited to whether the innocent recipient
of disguised information would be liable where the report it ulti-
mately received, on its face, did not suggest that it was an inves-
tigative consumer report.

By contrast, employers may find it difficult to establish as a fac-
tual matter that they were merely innocent recipients of consumer
information if there has been a pattern or practice of conducting such
investigation, if the employer in fact was the instigating party re-
questing the report, or if the information on its face discloses that
its source was a credit report.

Similarly, although the FCRA permits employers to obtain credit
reports concerning applicants and current employees for
“employment purposes,” in California it is mandatory - and in other
states it is still a good policy - to obtain the prior, written consent
of the consumer whose report is being obtained. This is to assure
that the investigation is not surreptitious, and to limit the possibility
that an employee or prospective employee may later assert that the
credit report was obtained for pretextual purposes other than em-
ployment, or that the report, although obtained for a permissible
purpose under the FCRA, still constitutes conduct that violates state
law.

C. California Law.

Compliance with the FCRA does not er%d the employer’s respon-
sibilities. Applicable state law also should be also reviewed in each
instance before a credit report is run, because the FCRA does not
preempt state law, and thus does not erect a “‘safe harbor” against
state law claims. 14

The Ninth Circuit has held that an employer who secretly obtained
a credit report on an individual suing the employer for breach
of an employment contract was guilty of violating the FCRA.

California has its own legislative scheme regulating access to
consumer reports, the California Consumer Credit Reporting
Agencies Act, Civil Code Section 1785 et seq. (“CCRA”). An im-
portant amendment, effective January 1, 1992, makes it unlawful
for California employers to obtain a credit report on employees or
prospective employees without first providing written notice to the
employee, informing the employee that a consumer report will be
used and the source of that report, and permitting the emplayee to
ask for a copy of the report at the same time the employer receives
it.1s

In addition, employers should carefully regulate employees with
access to consumer credit reporting facilities. Where an employer
permits an employee access to consumet reports of former or cutrent
employees for non-employment purposes (for example, to inves-
tigate assets in a divorce proceeding) thejFCRA is violated. Finally,
access by an employer should be limited to the credit report for the
prospective or current emplayee. Accesss to the reports concerning
a spouse, for example, will be permitted under the FCRA.

10

Conclusion.

The FCRA is a small but sharp tool for the plaintiff’s employ-
ment litigator in a field of law in which courts are increasingly
hostile to providing any tort damages.

Effective January 1, 1992, an amendment to the Civil Code
makes it unlawful for California employers to obtain a credit
report on employees or prospective employees without first pro-
viding written notice to the employee.

An employer is permitted to obtain a consumer credit report
for “employment” purposes under the Fair Credit Reporting Act.
Although a prospective employee who is rejected for employment
in whole or in part based on information contained in a consumer
credit report must be notified of this after the fact, there is at this
writing no requirement under the FCRA that an employer notify
a prospective employee prior to running a credit check on the
prospective employee. However, California law now requires that
potential employees be given advance notice prior to a prospective
employer’s access to consumer reports. With the demise of the
surprise or clandestine credit check, a potential employee will be
forewarned against relying too soon on a job offer that might be
withdrawn based on information contained in a credit report.

If an opposing party (or opposing counsel) confides that a credit
check has been run on your client after the commencement of lit-
igation, it is a fair bet that the FCRA has been violated. Under such
circumstances, some informal checking from local credit agencies
will reveal the inquiry was made, and, most importantly, the
expressed purpose of the inquiry.16 Armed with such information,
a plaintiff may wish to amend or supplement an existing complaint
to allege a violation of the FCRA or applicable California law.

. See 15 U.S.C. § 1681a(e). Where an investigative consumer report is contemplated,
prior notification to the person investigated generally must be given unless the report
is obtained for employment purposes for which the consumer has not specifically
applies. See 15 U.S.C. § 1681d. This article is limited to the question of “consumer
reports™ and does not address “investigative consumer reports.”

2. Hansen v. Morgan 582 F.2d 1214, 1220 (9th Cir. 1978) [credit report obtained for

political purposes a violation of the FCRA].

See 15 U.S.C. § 1681b.

. 15 US.C. §1681b. See Russell v. Shelter Financial Services 604 F. Supp. 201, 203
(W.D. Mo. 1984) [credit check tun on former cmployee in connection with possible
embezzlement a violation of FCRA and not for “employment” purposes].

. Russell v. Shelter Financial Services, supra, 604 F. Supp. 202-203.

. See Id. Of course, some employers or potential employers wear more than one hat in
their dealings with employces or potential employees. A bank, for example, may find
itself involved with an employee in a “business transaction™ where it extends credit
to the employee, as well as having an employment relationship with that employee. If
the credit report is abtained and used for a legitimate purposc (i.e., the business
transaction) and for no other purpose, it is doubtful that the FCRA will be violated
merely because an employer occupics a dual status.

. See 15 U.S.C. § 16810 [civil liability for-negligent noncompliance with any
requirement of FCRA]; 15 U.S.C. § 1681n(1) & (3) [civil liability for willful
noncompliance].

. 15U.8.C. § 1681n(2).

. Zamora v. Valley Federal Savings and Loan Ass'n 811 F.2d 1368, 1370 (10th Cir.
1987) [obtaining a credit report on the spouse of an employec violates FCRA].

10. Hansen v. Morgan, supra. However, the Fourth Circuit has held that “employment
purposes” may include a report obtained by a State Board of Medical Examiners to
determine an applicant’s fitness for a medical license. Hoke v. Retail Credit Corp.,
521 E2d 1079 (4th Cir. 1975).

11. See Comeatx v. Brown & Williamson Tobacco Company 915 F.2d 1264 (9th Cir.
1990); Maloney v. Ciry of Chicago 678 E.Supp. 703, 706-707 (N.D. Ill. 1987)
[consumer report obtained by city officials in connection with investigation of
plaintiff’s claim for financial damages held to violate FCRA].

12. 915 E2d 1264 (9th Cir. 1990)

13. 795 E2d 1144 (3d Cir. 1986)

14. See 15 U.S.C. § 1681t; Credit Duta of Arizona, Inc. v. State of Arizona, 602 F.2d 195
(91l Cir. 1979).

15. See Civil Code § 1785.20.5, cadilying A.B. 1102 (Speicer), effective January 1, 1992
(Stats 1991 ch 971, § 2).

16. Information may be obtained by writing the consumer reporting agencies. Several of

the larger ones are: Trans Union Credit Information Co., 1561 E. Orangethorpe

Avenue, Fullerton, CA 92631; Equilax Credit Information Services, P.O. Box 23758,

San Jose, California 95153 (6389 San Ignacio, San Jose, CA 95119); TRW Credit

Services, P.O. Box 749029, Dallas, Texas 75374,
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Recent Developments In

Labor and Employment Law

Equal Employment Notes
By Michael M. Johnson*

Update on Family Care Leave Regulations

After five preliminary drafts, the Fair Employment and
Housing Commission adopted proposed regulations on March 25,
1992, which interpret the Family Rights Act of 1991, Government
Code $ 12945.2. The regulations are anxiously awaited by most
employers, employee groups and employment lawyers, since the
Family Rights Act was hardly a model of clarity. The proposed
regs, which are substantially identical to the draft summarized
in the Spring 1992 Labor & Employment Law Quarterly (Vol.
8, No. 8 at pp. 9-10), were the subject of public comment and hear-
ings on June 10 in San Francisco, June 18 in Los Angeles, and
June 19 in San Diego.

The comments received by the Commission were about equal-
ly divided between management and employee groups, and by
and large they were not critical of the regs. The comments focused
on two principal areas: (1) who is an employee eligible for family
leave (the Act says an employee must have one year of continuous
service and receive “other benefits” but doesn’t say what those
benefits are), and (2) what the minimum duration of leave can
be (the Act says that an employee can take a total maximum leave
of four months within a 24-month measuring period but lets the
Commission define the minimum that can be taken at any one
time). The rather narrow focus of these comments suggests that
the Commission did a good job in drafting the regs and filling
the substantial gaps in the language of the Act.

The proposed regs define an employee as eligible for leave if
he or she receives any employer-provided benefit, such as insur-
ance, retirement, vacation or sick leave. Predictably, employers
argued that this was too broad and should be limited to major ben-
efits like insurance, and employee groups argued that it was too
narrow and should be expanded to any benefit including statu-
torily-required programs like Workers’ Compensation. The fact
that both sides claim to be unhappy suggest that the current def-
inition is probably about right.

On the question of minimum leave, the proposed regs state that
an employee may take no less than two weeks off except that two
leaves of between one day and two weeks may be taken during
the 24-month measuring period. Since this is already a compro-
mise between employers (who preferred a long minimum such
as two weeks) and employees (who wanted a short minimum such
as one day), the comments were mostly directed toward details.
In particular, many employers argued that the two instances of
leaves less than two weeks should be limited to family 111ness and
not allowed for childbirth or adoption.

After digesting the public comments, the Commission will hold
another meeting (currently scheduled for September 16) to consider

* Michael M. Johnson is a labor partner at Baker & Hostetler;
McCutchen Black in Los Angeles. He is a member of the
Section’s Executive Commiltee and a former member of the

Fair Employment and Housing Commission.

changes and send the final proposed regulations to the Office of
Administrative Law. That agency has 30 days to review the regu-
lations for compliance with the demanding standards of the
Administrative Practices Act and then either approve the regs or re-
tarn them for more work. On the current schedule, it therefore seems
unlikely that the final regulations will be adopted before early 1993.

Update on Sexual Orientation Protection

In October 1991, the Division of Labor Standards Enforcement
(DLSE) began enforcing Labor Code §§ 1101 and 1102 against
complaints of sexual orientation discrimination. Jurisdiction was
based on Governor Wilson’s October 1991 veto message for
Assembly Bill 101, which would have added sexual orientation dis-
crimination to the Fair Employment and Housing Act, and the Court
of Appeal’s decision in Soroka v. Dayton Hudson Corp., 235
Cal.App.3d 654 (1991). Both the veto message and Soroka stated
that the protections against discrimination on account of political
activity embodied in Sections 1101 and 1102 included sexual ori-
entation discrimination without regard to political advocacy. Even
though the Supreme Court has vacated Soroka by granting a hear-
ing, DLSE has continued to exercise jurisdiction.

DLSE has administered sexual orientation discrimination com-
plaints under Labor Code § 98.7, a peculiar statute that creates a
unique administrative remedy. Section 98.7 has a 30-day statute
of limitations (which may be extended an unspecified time for good
cause) and requires a decision by the Labor Commissioner within
60 days of filing the complaint. It establishes a procedure for in-
vestigation followed by a hearing before the Labor Commissioner
or a deputy. If a violation is found, the Labor Commissioner can
award reinstatement, back pay and attorneys’ fees.

The Labor Commissioner’s decision can be appealed by either
party to the Director of Industrial Relations, who must affirm, re-
verse or modify within 10 days. If the respondent fails to comply
with an order in favor of the complainant, the Labor Commissioner
must file a lawsuit in court on behalf of the complainant (presum-
ably for a trial de novo, but the statute is silent on this point). By
the same token, a complainant who has lost before the Labor
Commissioner can file a private lawsuit in court. Interestingly,
§ 98.7 states that the judgment in court can include “other com-
pensation” in addition to reinstatement, back pay and attorneys’
fees, which invites a claim for emotional distress. In addition, Labor
Code § 1105 gives a private right of action in court, which is in-
dependent of this administrative procedure.

As of July 22, 1992, DLSE had accepted 70 sexual orientation
discrimination complaints. Fighteen of the complaints have been
decided by the Labor Conunissioner, and 7 decisions were appealed
to the Director of Industrial Relations. Surprisingly, none of the
complaints produced lawsuits in court and there have been no ac-
tions challenging DLSE’s imaginative interpretation of Labor Code
§§ 1101 and 1102.

See EQUAL EMPLOYMENT, page 12
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Legislative Updates

Assembly Bill 2601, which would codify DLSE’s current in-
terpretation and enforcement of sexual orientation discrimination
under Labor Code §§ 1101 and 1102, is p_foceeding through the
Legislature. It was passed by the Assembly on a 42-30 vote on May
14, and it cleared the Senate Committee on Industrial Relations by
a 5-2 vote on June 15. As of July 17, A.B. 2601 was before the

Senate Committee on Appropriations. If passed by the Legislature,
~ the Governor will have an interesting time with A.B. 2601 since
it codifies the Administration’s own interpretation and practice
under the Labor Code.

Assembly Bill 3825, the Civil Rights Restoration Act of 1992
sponsored by Assembly Speaker Brown and Senate President Pro
Tempore Roberti, is also proceeding through the Legislature. This
mammoth bill adds 15 new code provisions and amends 58 existing
code provisions to provide comprehensive changes to state civil
rights laws. Among other things, it adds protections under the
Americans with Disabilities Act to the FEH Act and the Unruh Act,
it adds new disability protections in employment, housing and pub-
lic accommodations, it modifies administrative procedures for hous-
ing and employment discrimination complaints handled by the
DFEH and the FEHC, it grants the FEHC authority to award com-
pensatory damages and civil penalties, and it supersedes Supreme
Court decisions such as Harris v. Capital Growth Investors, 52
Cal.3d 1142 (1991)

A B. 3825 passed the Assembly by a 41-33 vote on May 27, and
cleared the Senate Judiciary Committee by a 6-4 vote on July 2.
As of July 17 it was pending in the Senate Committee on
Appropriations. If passed by the Legislature, approval by the
Governor seems very unlikely. §

Supreme Court Rejects Attorneys’ Fees Enhancements

In City of Burlington v. Dague, 60 U.S.L.W. 4717 (June 24,
1992), the Supreme Court held that federal courts cannot enhance
attorneys’ fees awards to plaintiffs who have prevailed in an action

under a federal statute. Although the facts involved a claim arising
under the attorneys’ fee provisions of environmental statutes, the
court described the provisions as “typical” of other federal fee-shift-
ing statutes and the holding therefore portends similar results in
cases under Title V1T, the Americans with Disabilities Act, the Age
Discrimination in Employment Act and other employment and civil
rights laws.

The plaintiff in Burlington recovered judgment against a city
in an action under the Clean Water Act and the Solid Waste Disposal
Act, which both contain provisions for awarding attorneys’ fees
to the prevailing party. See 33 U.S.C. § 1365(d) and 42 U.S.C. §
6972(e). Because the plaintiff’s attorney had taken the case on a
contingent fee basis and had a substantial risk of loss, the District
Court enhanced the fee award. The court did so in the customary
fashion of calculating the “lodestar” amount (the reasonable and
prevailing fee rate multiplied by the reasonable number of hours
devoted to the case), and enhancing this by an appropriate multiplier
of 25 percent. The Second Circuit affirmed the award in all respects.

In a 6 to 3 decision, the Supreme Court reversed and held that
any fee enhancement beyond the lodestar amount is improper.
Writing for the majority, Justice Scalia explained that a fee enhance-
ment essentially results in double recovery. That is because the fac-
tors considered for enhancement - difficulty of the case and risk
of loss - are already accounted for in the lodestar by justifying a
higher fee rate and requiring a large number of hours in order to
prevail. Justice Scalia also reasoned that fee enhancements are un-
desirable because they effectively subsidize other non-meritorious
cases in which the plaintiff’s attorney has not prevailed.

It seems likely that the decision in Burlington will be followed
in civil rights and employment discrimination actions under federal
law. If so, this would reduce many fee awards.

Editor’s Note: Burlington represents a marked change fron.
prior Ninth Circuit law, which required fee enhancement in civil
rights cases. However, in actions brought under both federal and
state discrimination statutes, California law may provide an in-
dependent basis for fee enhancement.

Wrongful Termination Casenotes
By Anthony J. Oncidi*

Title VII Damages Subject To Taxation

United States v. Burke, 112 S.Ct. 1867 (1992)

This case involves the question of whether backpay awards in
settlement of Title VII claims are excludable from federal income
taxes. The Supreme Court ruled that such amounts are not exclud-
able and are, therefore, subject to taxation. The Court’s opinion is,
however, very narrow in scope, because the case arose exclusively
under Title VII and prior to that statute’s amendment by the Civil
Rights Act of 1991.

Workers’ Comp Is Exclusive Remedy For Emotional
Distress Claim

Livitsanos v. Superior Court, 2 Cal. 4th 744 (1992)

This case involves causes of action for defamation and inten-
tional and negligent infliction of emotional distress, where no phys-
ical injury or disability was alleged. The California Supreme Court

{

* Anthony J. Oncidi is an associate with Hill Wynne Troop &
Meisinger in Los Angeles, specializing in the representation
of management,in employment and labor law matters.
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held that the emotional distress claims were preempted by the ex-
clusivity provisions of the Workers’ Compensation Act (“the Act”),
notwithstanding the absence of any compensable physical disability.
In so ruling, the court expressly disapproved of Renteria v. County
of Orange, 82 Cal. App. 3d 833 (1978). The Court remanded to
the court of appeal the question of whether the defamation claim
was preempted by the Act. '

Public Policy Claim Must Be Based Upon Violation Of
Statute/Constitution

Gantt v. Sentry Ins., 1 Cal. 4th 1083 (1992)

This case involves a cause of action for wrongful termination
in violation of public policy. The California Supreme Court affirmed -
the decision of the court of appeal affirming a jury verdict in the
amount of $1.34 million in favor of plaintiff, a former sales manager
for defendant. Plaintiff alleged that he had complained about the
sexual harassment that his subordinate, Joyce Bruno, had suffered
at the hands of another manager. After Bruno was fired and filed
a complaint with the Department of Fair Employment and Housing

See TERMINATION, page 13
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(“DFEH”), plaintiff met secretly with an investigator from the
DFEH and provided evidence that turned out to be harmful to his
employer. Shortly thereafter, plaintiff was demoted to a sales rep-
resentative. Plaintiff quit his job after accepting a position with
another employer and filed suit against defendant, alleging, among
other things, that he had been constructively terminated. The jury
agreed and awarded plaintiff $1.34 million. The supreme court
held that since there was evidence that defendant terminated plain-
tiff in violation of a specific statutory provision (Cal. Gov’t Code
§ 12975—prohibiting interference with the DFEH’s performance
of its duties), plaintiff had stated a claim for wrongful termination
in violation of public policy. The supreme court went on to enun-
ciate a new rule: Henceforth, an employee may state a public pol-
icy claim only if it is based upon a specific statutory or
constitutional provision. The supreme court further held that the
California Workers’ Compensation Act did not preempt plaintiff’s
public policy claim, since an employer’s public policy violation
cannot be deemed “a risk reasonably encompassed with the com-
pensation bargain.”

“Use It Or Lose It” Vacation Policy Illegal

Boothby v. Atlas Mechanical, Inc., ___Cal. App.4th .92
Daily Journal D.A.R. 7399 (June 2, 1992)

In this action for unpaid vacation benefits, plaintiff sought pay-
ment from defendant of $24,200 for vacation time that he alleged-
ly earned but did not use. The court of appeal distinguished an
illegal “use it or lose it” policy, whereby employees forfeit vested
vacation pay, from a legal “no additional accrual” policy, whereby
vacation benefits are capped at a certain amount. The court de-
termined that there was no evidence in the record of the substance
of the employer’s vacation policy and, accordingly, reversed the
trial court’s summary adjudication order and remanded the matter
for further proceedings.

Ex Parte Contact With Former Control Group Member
Permissible

Nalian Truck Lines, Inc. v. Nakano Warehouse & Transp.
Corp., 6 Cal. App. 4th 1256 (1992)

This case involves the issue of whether an attorney may make
ex parte contact with a former member of a corporate adversary’s
management “control group.” The court held that Rule 2-100 of
the State Bar Rules of Professional Conduct permits such contact
in cases in which the person contacted by the attorney is neither
a current employee nor a current member of the management con-
trol group of the corporate adversary. The court further held that
“it is incumbent upon a party who knows that its former employ-
ees, including former control group employees, possess privileged
information to seek a protective order.”

Public Policy Claim Requires More Than Suspicion Of
Ilegality

DeSoto v. Yellow Freight Sys., Inc., 957 F.2d 655 (9th Cir. 1992)

This case involves a cause of action for wrongful termination
in violation of public policy. The court of appeals affirmed sum-
mary judgment in favor of defendant on the ground that plaintiff
had failed to state a claim for wrongful termination in violation
of public policy based upon his “suspicion” that he would have
violated California law if he had delivered a load of merchandise
to California in a trailer that had expired registration papers from
Illinois and an expired prorated vehicle tag from California. The
court opined that the “California Supreme Court would not allow

'

a claim of wrongful termination where an emplbyee suspects a vi-
olation of the law requiring indicia of registration to be carried in
a motor vehicle and therefore refuses to work.” Furthermore, the
court held that “unlike other cases where retaliatory discharge is
alleged, there is no statute in California that prohibits Yellow
Freight from terminating DeSoto under the circumstances in which
he was terminated.... We have instead a claim by an employee who
refuses to work based on his erroneous belief that what he was
asked to do was a violation of California law.”

Negligent Misrepresentation Verdict Upheld

Branch v. Homefed Bank, 6 Cal. App. 4th 793 (1992)

This case involves a cause of action for negligent misrepresen-
tation and a jury verdict thereon awarding plaintiff $45,163 in eco-
nomic damages and $60,000 in emotional distress damages. The
alleged misrepresentation involved certain economic benefits that
plaintiff was promised prior to quitting his former employment and
accepting a position with defendant; the promised benefits never

- materialized. After affirming the economic damages award, the

court rejected defendant’s contention that Foley precluded plaintiff
from recovering tort damages for negligent misrepresentation.
However, the court did reverse the award of emotional distress
damages after concluding that since the employee’s loss (other than
that arising from emotional distress) was solely economic, the gen-
eral rule of damages permissible in negligence actions (i.e., no puni-
tive or emotional distress damages) should govern.

Undisclosed Intent To Terminate Sales Reps Supports Fraud
Claim

Marketing West, Inc. v. Sanyo Fisher (USA) Corp., 6 Cal. App.
4th 603 (1992)

This case involves causes of action for fraudulent representation,
fraudulent concealment, breach of contract and breach of the im-
plied covenant of good faith and fair dealing. Plaintiffs were former
independent sales representatives of defendant, all of whom had
signed fully integrated, termination-at-will agreements. Plaintiffs
alleged that prior to signing the agreements, they had been engaged
pursuant to an oral agreement that could be terminated only for
good cause. Citing the parol evidence rule, the court of appeal af-
firmed summary judgment of the fraudulent representation cause
of action on the ground that plaintiffs could not have reasonably
relied upon the alleged representations concerning the “pro forma”
nature of the termination-at-will agreement. However, the court
reversed summary judgment of the fraudulent concealment cause
of action on the ground that there was evidence that defendant did
not disclose its intent to replace plaintiffs at the time that it had
them sign the agreements. The court further held that the contract
claims were barred by the two-year statute of limitations.

Employee Terminated While On Medical Leave States Claim
Walker v. Blue Cross of Cal., 4 Cal. App. 4th 985 (1992)
This case involves causes of action for breach of contract, breach

of the implied covenant of good faith and fair dealing and physical

handicap discrimination in violation of the California Fair

Employment and Housing Act (“FEHA”). The court reversed the

summary judgment that was granted in favor of defendant with re-

spect to plaintiff’s first cause of action for breach of implied-in-
fact contract and the second cause of action for breach of the implied
covenant of good faith and fair dealing. In all other respects, the
court affirmed summary judgment in favor of defendant. The court
held that there was a triable issue of material fact as to whether there

See TERMINATION, page 14
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was an implied-in-fact agreement not to terminate plaintiff’s em-
ployment except for good cause. The court considered the “totality
of the circumstances,” including plaintiff’s 19-1/2 years of service,
her receipt of consistent promotions, salary increases, merit increas-
es and satisfactory evaluations and the existence of certain personnel
policies during her employment. The court held that “at-will” lan-
guage that existed in an employee handbook did not establish the
nature of the employment relationship as a matter of law since there
was no integrated written agreement signed by the employee. The
court further held that there was a triable issue of material fact as
to whether there was good cause to terminate plaintiff’s employ-
ment, which was effected while plaintiff was away from work on
a non-work-related medical leave of absence. The court also found
evidence of pretext for terminating plaintiff’s employment.
Accordingly, the court reversed summary judgment of the contract
and implied covenant claims. The court affirmed summary judg-
ment of plaintiff’s FEHA claim based primarily upon plaintiff’s
deposition testimony in which she stated that she did not believe
that she was terminated because of any physical limitation.

Public Policy Protects Supervisor Who Supported Harassment
Victim

Flait v. North Am. Watch Corp., 3 Cal. App. 4th 467 (1992)

This case involves causes of action for wrongful termination
in violation of public policy and breach of the implied covenant
of good faith and fair dealing. The court reversed the trial court’s
order granting summary adjudication in favor of defendant and
awarding defendant $154,000 in attorney’s fees and costs. The
court held that there was a credibility question-concerning whether
plaintiff in fact had a reasonable, good faith and sincere belief that
one of his subordinates was being harassed by plaintiff’s supervisor
and that such a question could not be determined on summary judg-
ment. The court also determined that there was a genuine dispute
about whether defendant’s articulated legitimate business justifi-
cation for terminating plaintiff was contradicted by circumstantial
evidence of “pretext.” The court rejected the trial court’s deter-
mination that plaintiff’s claim for emotional distress damages was
barred by the Workers” Compensation Act. Finally, the court af-
firmed dismissal of plaintiff’s claim for breach of the implied
covenant of good faith and fair dealing because plaintiff had failed
to present evidence that defendant’s actions had violated a con-
tractual term as well as public policy.

Employee Benefits Casenotes
by Marian B. Phillips*

Court IMPOSES ON EMPLOYER DUTY TO PROVIDE
“MEANINGFUL” COBRA COVERAGE

In a surprising decision, a Northern California District Court
ruled that an employer was obligated to ﬁay the medical expenses
of a former employee after the group health trust which provided
her coverage became insolvent. Although Coble v. Bonita House,
789 F.Supp. 2824 (N.D. Ca. 1992), presented unique facts, the

Court’s analysis and conclusion has significant implications for em- -

ployers who provide health care insurance to employees.

Plaintiff Coble was employed by Bonita House, a non-profit res-
idential mental health care program, at its Ukiah, California facility.
Bonita House closed the Ukian facility in 1990 and thereafter re-
tained only its facility in Berkeley, California.

Both before and immediately after closing the Ukiah, facility,
Bonita House offered two group health plans to its employees.
These were a Kaiser HMO available only to the Berkeley employ-
ees and a program offered by the California Council of Community
Mental Health agencies (“CCCMHA"), a self-insured, multi-em-
ployer trust fund. Coble participated in the CCCMHA plan during
her employment and elected to continue coverage under this ptan
after the Ukiah facility closed. She later obtained insurance through
anew employer but she could not obtain coverage for a pre-existing
condition until July 1991. CCCMHA became insolvent on April
1, 1991. Because all of its remaining employees lived in the
Berkeley area, Bonita House decided to offer only the Kaiser HMO.
Of all its employee and former emplayees, only Coble lost coverage
due to the insolvency of CCCMHA. Kaiser refused to cover Coble
due to her geographic location. Between April and July of 1991,

'l '

* Marian Phillips specializes in employee benefits in her prac-
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Coble incurred numerous medical expenses for the pre-existing con-
dition. Both parties moved for summary judgment on the issue of
Bonita House’s obligation to provide continuation coverage.

Coble argued that the COBRA requirement to provide “coverag
identical to the coverage provided under the plan” requires an employer
either to provide complete plan coverage, or directly to pay the benefits
offered under the plan if it is impossible to provide actual plan cov-
erage. Bonita House argued that it had complied with COBRA’s plain
language by offering Coble the opportunity to participate in the only
plan offered to its similarly-situated employees, which in Ukiah be-
came no plan at all after April 1.

-Agreeing that either argument could be accepted under the statutory
language, the Court looked to COBRA'’s underlying policy in conclud-
ing that Bonita House’s interpretation was too narrow. Focusing its
attention on a “least-cost provider” concept, the Court found that the
employer rather than the individual employee is better able to obtain
health insurance coverage; the Court extended this concept to conclude
that the risk should remain with the employer, rather than the employee,
if the caverage should fail. Consequently, the Court ordered Bonita
House to pay Coble’s health care expenses.

The theory of this decision has very significant implications for
employers, and particularly small employers. As long as an employer
offers health care benefits, its obligation to provide continuation cov-
erage creates a duty (if it should become necessary) to pay directly
for benefits identical to those available to similarly situated employees.
For employers providing health caverage via region-specific plans or
through potentially insolvent trusts or insurance companies, this duty
may prove to be economically impossible. The anomalous result of
the Court’s employee-protective stance could well be that employer
unable to accept that level of risk will consider terminating all grou
health coverage. Can government-mandated health coverage be far
away?



Employers Face New OSHA Standards Governing
Occupational Exposure To Bloodborne Pathogens

On December 6, 1991, the Department
of Labor published final standards of the
Occupational Safety and Health
Administration (OSHA) intended to reduce
occupational exposure to Hepatitis B
(HBV), Human Immunodeficiency Virus
(HIV) and other bloodborne pathogens. The
regulations became effective on March 6,
1992. Although the regulations were pub-
lished without much fanfare, the standards,
29 C.ER. 1910.1030, will have significant
impact because of their scope, extensive
compliance requirements, and costs for cer-
tain employers.

Scope

The Center for Disease Control (CDC)
had previously published guidelines with
respect to protecting employees who face
exposure to blood or other potentially infec-
tious material. The new OSHA standards,
however, will fundamentally alter the en-
forcement landscape by implementing “ani-
versal precautions.” These precautions
enforce the concept that all blood and other
body fluids from patients, victims, or the in-
carcerated are deemed potentially infec-
tious, thus requiring rigorous infection
control precautions to minimize the risk of
exposure to staff. The standards apply to all
occupational exposures to blood and other
potentially infectious materials. OSHA’s in-
tent is to protect all employees at risk, re-
gardless of their job titles or place of
employment. The standards do so by
conditioning coverage upon any occupa-
tional exposure without regard to occupa-
tion or industry segment.

Many activities and industries outside the
health care field are covered by the OSHA
standards.

The standards will reach occupational
activities in both health care and non health
care facilities and in permanent and tempo-
rary worksites. Examples of health care fa-
cilities include but are not limited to
hospitals, clinics, dentist/physician offices,

* Mr. Sirias practices in the firm of
Hanson, Bridgett, Marcus, Viahos &
Rudy in San Francisco.
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blood banks, dialysis centers, occupational
health centers, nursing homes and other
long term health care facilities, blood banks
and plasma centers, tissue banks and insti-
tutions for the mentally retarded, among
others. Health care providers may already
have in place many of the safety precautions
required by the regulations, due to
widespread implementation of CDC’s uni-
versal safety precautions. Nonetheless,
health care providers must review and,
where necessary, revise their procedures
and employee safety protocols to insure
compliance with the new OSHA standards.

Many activities and industries outside
the health care field are covered by the
OSHA standards including equipment re-
pair and service, infectious waste disposal,
virus research laboratories and production
facilities, mortuaries and funeral homes,
firefighting, paramedic and ambulance
work, law enforcement, and corrections in-
stitutions. Non-health care employees em-
ployed in the private sector, the federal
government, or a state or local government
are covered under the standard if they have
occupational exposure to blood or other po-
tentially infectious materials.

Compliance

A. Exposure Control Plan

The standards require affected employ-
ers to maintain an a written Exposure
Control Plan. Implementation of the Plan
should have been completed by May 5,
1992. 29 C.ER. 1910.1030(g)(I)(2)({i)(B).

Each employer with employees who
face occupational exposures must list all job
classifications where occupational exposure
does or may occur and identify those tasks
and procedures with actual or potential
blood exposure. “Occupational exposure™
is:

reasonably anticipated skin, eye, mucous

membrane, or other parenteral contact

with blood or other potentially infectious
materials that may result {from the perfor-
mance of an employee’s duties.

29 C.FR. 1910/1030(b).

The exposure determination is intended
to identify those positions whose duties or-
dinarily include no exposure, though the in-
dividual assigned may be called upon to
perform and unplanned exposure task.

Employers must also document implemen-
tation of other provisions of the standards
(including engineering and work control
practices, Hepatitis B vaccination and post
exposure evaluation, communication of
hazards to employees, and recordkeeping)
in a manner appropriate for the employer’s
circumstances. In addition, employers must
document procedures for evaluating the cir-
cumstances surrounding exposure incidents.
Each employer must assure that the
Exposure Control Plan is accessible to em-
ployees. The Exposure Control Plan also
must be made without taking into consid-
eration the use of personal protective equip-
ment. See, 29 C.ER. 1910.1030(c)(1).

B. Personal Protective Equipment

OSHA recognizes that almost half of the
exposure incidents documented by OSHA
would not have occurred had employers and
employees complied with the CDC stan-
dards. The standards require employers to
furnish all necessary personal protective
equipment (PPE) when there is a potential
for occupational exposure. PPE includes,
but is not limited to, gloves, gowns, fluid
proof aprons, head and foot coverings, face
shields, eye protection and mouthpieces.
The standards also enumerate a long list of
engineering and work control practices.
OSHA requires that resuscitation bags or
other ventilation devices be included as a
standard part of PPE, although OSHA has
no evidence of transmission of bloodborne
pathogens from administering CPR. Each
employer must also assure that affected em-
ployees be trained in the use of all PPE and
that PPE is readily accessible at the worksite
in all appropriate sizes.

Almost half of the exposure incidents doc-
uments by OSHA would not have oc-
curred had employers and employees
complied with the CDC standards.

Most health care employers routinely re-
quire employee use of PPE. The standards
are signifigant because employers will have
a a clear legal duty to assurc that their em-
ployees use appropriate PPE. Thus, an em-
ployee’s insensitivity to a particular risk and

See OSHA, page 16
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OSHA, from page 15

refusal to wear PPE will not exonerate an
employer from liability should an employee
become infected as a result of a worksite
mishap and subsequently bring suit.

C. Housekeeping

The standards require that employers as-
sure that the worksite is maintained not only
in a clean and sanitary condition, but also
maintained in a manner which lowers the
risk of accidental HBV and HIV infection.
The term “worksite”, refers not only to per-
manent fixed facilities but also covers tem-
porary non-fixed workplaces. Examples of
temporary facilities include, but are not,
limited to, ambulances, bloodmobiles, tem-
porary blood collection centers, and other
non-fixed worksites which have a reason-
able possibility of becoming contaminated
with blood or other potentially infectious
materials. 56 Federal Register No. 235,p.
64139. Therefore, the standards require em-
ployers to determine and implement an ap-
propriate written schedule of cleaning and
method of disinfection based upon the lo-
cation within the facility, type of surface to
be cleaned, type of soil present, and tasks
or procedures being performed.

According to OSHA, heedles and other
“sharps™ have been documented as the
prime mechanism of accidental HBV and
HIV transmission. The standards require af-
fected employers whose employees face oc-
cupational exposure to maintain
puncture-resistant, leakproof sharps dispos-
al containers which are color coded to warn
employees of their existence and inherent
danger. The standards also require special
steps for handling and cleaning the contam-
inated laundry of any facility.

Special rules govern research laborato-
ries which manipulate HBV and HIV cul-
tures and production facilities which are
engaged in the preparation and concentra-
tion of large quantities of HBV and HIV.
The rules include the requirement of a
biosafety manual for each facility and ad-
ditional training for employeces. See, 29
C.ER. 1910.1030(e).

D. HBV Vaccination/Post Exposure
Follow Up

The OSHA standards require that an
HBYV vaccine be offered to employees who
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have occupational exposure unless the em-
ployee has been tested to be immune or pre~
viously received the vaccine. An employee
may decline the vaccination by signing a
waiver in a format appended to the regula-
tions. The OSHA standards require that
medical evaluation and monitoring be made
available to an employee following a report
of occupational exposure of HIV, HBV or
both. The route of the exposure and the cir-
cumstances under which exposure occurred
must be documented. The patient (or soutce
of the exposure) must be tested if consent
to testing is granted. The follow up require-
ment is important to guarantee employees
the benefit of recommended measures to
help prevent infection and disease. It also

serves as a barometer from which to com-

pare future test results in order to narraw the
point in time at which any infection from
exposure was acquired. This is an important
tool for employers to limit liability for a
non-occupational exposure.

Nationwide, physicians will bear net an-
nalized costs of nearly $150,000,000 and
hospitals over $300,000,000.

E. Employee Training

Effective training is critical to the overall
Exposure Control Plan. Employers are re-
quired to provide employees at risk with
training about the hazards associated with
blood and potentially infectious materials
and some protective measures which must
be taken to minimize the risk. Training must
include an explanation of the Exposure
Control Plan, engineering controls, personal
protective equipment, the efficacy and ben-
efits of the HBV vaccine, the importance of
medical follow up, and appropriate methods
for recognizing tasks which would put em-
ployees at risk. The standards also require
employers to provide an explanation of the
contents of the final standards on blood-
borne pathogens, including appendices.
This will ensure that employees know about
the OSHA standards and will become fa-
miliar with its provisions.

Initial employee training was to have
taken place by June 4, 1992, (and should be
implemented at once if it has not yet hap-
pened) and thereafter must take place for

new employees at risk at the time of hire.
Employee training must be updated and
repeated annually. See, C.F.R.
1910.1030(g)(2).

F. Recordkeeping

The standards require each employer to
maintain training records which include

(dates of training sessions, a summary of the

content of each session, qualifications of
training personnel, and the names of all per-
sons who attended. Employers must also
keep medical records which include the
name and social security number of each
employee at risk, the HBV vaccination his-
tory of each employee, a copy of all post ex-
posure follow up procedures and medical
evaluations, a copy of a physician’s written
opinion and a copy of information which
physicians must receive from employers
upon follow up (i.e. a copy of the final reg-
ulations) and a description of the affected
employee’s duties as they relate to the oc-
cupational exposure). See, 29 C.F.R.
1910.1030¢h).

Cost of Compliance

OSHA’s office of regulatory analysis es-
timates that the annual cost of compliance
will range from $5,588.53 per facility in the
medical equipment repair business an
$4,730.29 per fire/rescue facility to
$51,946.70 per facility for hospitals. On an
industrywide basis, it is the offices of den-
tists and physicians, nursing homes and hos-
pitals which will be affected most by the
regulations on a cost basis. If OSHA's cost
estimates are correct, physicians nationwide
will bear net annualized costs of nearly
$150,000,000 and hospitals over
$300,000,000. See, 56 Federal Register No.
235, p. 64063.

In short, the scope of industry coverage,
detail in compliance requirements, and fi-
nancial impact compel all employers who
might be affected to assess how well their
particular facilities can operate in compli-
ance with the regulations. However, it is
most important that employers completely
familiarize themselves with the regulations
because the regulations may establish a
threshold standard of conduct to which all
employers will be held in the event there is
an accidental HIV or HBV exposure to an
employce.



CPER from page 4

Section members involved in the public
sector depend on the CPER Program as a
primary source of information on all aspects
of public sector labor and employment law.
The bimonthly journal, CPER, has become
an essential part of labor law libraries, a
complement to the Section’s own reference,
California Public Sector Labor Relations,
because the journal tracks current litigation
and provides timely coverage of court and
PERB decisions.

Because of the concern over the threat
to CPER, T have been invited to explain to
Section members the nature of the problem.

The University has reduced its support
for the program by 60 percent, not because
of lack of interest in the project but because
public service activities such as CPER have
lowest budget priority within the University.

CPER has always been partially support-
ed by practitioners who use the program,
through subscriptions to CPER and other
publications such as the Pocket Guide se-

ries. Our current mandate is to increase out-
side support, in part by reaching those who
have not yet subscribed and by encouraging
multiple subscriptions (by significant dis-
counts) so that current information circu-
lates throughout a firm or organization
before it’s months old.

Section members are encouraged to fa-
miliarize themselves with CPER, which
presents intelligently written discussions of
the whole spectrum of public sector
cases—state and federal courts and PERB
—covering all aspects of the public employ-
ment, including discrimination and consti-
tutional law. The only reporting service
devoted solely to public sector arbitration
awards is included in every issue, as are
synopses of all PERB decisions.

In addition to thorough legal reporting,
CPER also provides otherwise unavailable,
pragmatic information on collective bar-
gaining in local government, education, the
state-negotiations, pay and benefits, strikes,
arbitration, innovations in labor-manage-
ment cooperation, legislative and budget de-

velopments, and so forth.

CPER’s Pocket Guide series has been
welcomed by attorneys, both experienced
and new to the field, as a handy quick ref-
erence to statutes and case law, and as an ed-
ucational tool for client training. The Pocker -
Guide to the Public Safety Officers
Procedural Bill of Rights Act is undoubtedly
the most popular, but the guides to the
Meyers-Milias-Brown Act and the
Educational Employment Relations Act are
also well received. The newest is a Pocket
Guide to Arbitration, keyed to the
California public sector, and Pocket Guide
to Unfair Practices is being published.

I would welcome calls from section
members who want to know more or would
like to see a sample copy of CPER. My per-
sonal line is (510) 643-6812, or the main of-
fice number is (510) 643-7092. Or write
CPER, Institute of Industrial Relations,
Univ. of California, Berkeley 94720. CPER
subscriptions are $250 a year, including a
detailed, annotated index with case tables;
pocket guides run about $5 apiece.

Messdge from the Chair

The Labor and Employment Section
helps practitioners improve outcomes for
clients by providing a continuing source of
current information. Recently, I was struck
by the extent to which our programs and
publications work together to this end.

During the wrongful termination panel
at our Section Spring Symposium, the man-
agement-side speaker commented that she
had never had a settlement or jury award
that exceeded the defense costs. She empha-
sizes early and earnest attempts to resolve

by Luella E. Nelson

cases short of litigation. Her comments
were an interesting addendum to the wrong-
ful termination jury verdicts reported by
Angel Gomez in the Spring 1992 issue of
the Quarterly. Both demonstrate the conse-
quences when attorneys do not advise their
clients of the alternatives to a full court hear-

“ing.

Wrongful termination is only one of
many evolving areas of labor and employ-
ment law. I encourage you to both use and
contribute to the Section’s resources in your

particular field of emphasis. Each of you
can help your fellow practitioners by writ-
ing articles, suggesting seminar topics, and
volunteering to work on large or small pro-
grams.

This issue features an article from our
Writing Competition. The enthusiasm and
willingness to share information demon-
strated by these students should inspire our
more experienced practitioners to share
their experience and insight. Let us hear
from you.

New Members — Labor and Employmenf Law Section

Attorneys

October 1, 1991-June 30, 1992

Caroline Allen Kelly A. Bennett
San Francisco Santa Ana
Andrew P. Altholz Harry E Berman
Los Angeles Los Angeles
Alisa Baker Gregory Beyerletter
Sunnyvale Gold River
David H. Bart W. Allen Bidwell
San Francisco Salinas
Jennifer Beckett Donald Bierman, Jr.
San Francisco Fremont

Keith R. Black
San Jose

Richard Brophy
Oakland

Breht Burri
Glendale

Joanne Butler
Aptos

Gina M. Calvelli
San Francisco

Paula Chertok
San Francisco

Nargis Choudhry
Los Angeles

Ron Chun -
Los Angeles

Charlotte H. Coats
Santa Ana

See NEW MEMBERS, page 18
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NEW MEMBERS, from page 17

Patricia Cofer
Fullerton

Dolores Cardell
Los Angeles

Shaffer Cormell
Blythe

Michael V. W. Crain
Walnut Creek

David Cutler
Hayward

Vickie Dawes
Martinez

Diana Day
San Diego

Gary Diamond
Roseville

Kim Econom
Northridge

Dean R. Epstein
Huntington Beach

Anna H. Evashko
San Diego

Joe C. Faucher
Los Angeles

Alan Foden
Gilroy

Mitch Freeman
San Diego

Gerald K. Freund
Watsonville

Michael Fukumura
San Diego

Sean Gallagher
San Francisca

Geraldine Galvani
San Francisco

Edward J. Goddard
San Francisco

Robert D. Goode
Santa Ana

David M. Graham
Martinez

Denise L. Grant
Valencia

Dale L. Gronemeier
Pasadena

Horace V. Alexander
Oakland

1. Mattson Austin
San Francisco
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Susan Guberman-Garcia
San Jose

Diana G. Hancock
i+ . Ventura

Richard Haynes
Santa Cruz

Thomas Hedrick
Glendale

Janice J. Hein
Belmont

Joseph Hohenwarter
Granada Hills

Mary Hubacher
San Francisco

Kim Hubbard
Santa Ana

Roy Jean Hubert, Jr.
Cottonwood

Jacqueline M. Jordan
Oakland

Marilyn Kaplan
Oakland

David Karas
Pleasanton

Kathy M. Katano-Lee
Oakland

( Roland Katz
Alameda

Kerry E. Kennedy
San Carlos

Sherry M. Ketsdever
Walnut Creek

‘ J. Monica Kim
Los Angeles

Michael J. Kinzer
San Francisco

John Kirkland
Pacific Palisades

Laurel M. Kisliuk
San Francisco

Scott N. Kivel
San Francisco

Alfred Knight
Rosemead

Beth J. Kurz
San Francisco

Jocelyn Larkin
Oakland

Marguerite C. Lee
Oakland

Gina M. Lefler
Torrance

Eileen Mackin-Getzoff
Nipomo

Marsha E. Marovich
Corte Madera

John C. McCarthy
Claremont

Judy L. McKelvey
Los Angeles

James E. Miles
Oakland

Irene B. Moy
San Francisco

J. Mark Ogden
Los Angeles

Frank Ohara
Redwood City

Logan B. Orndorff
San Diego

Dirk Petchul
Santa Ana

Roy E. Peterson
Pasadena

Jessalyn R. Pinder
Los Angeles

Sara Piovia
Oakland

C. Frederick Reish
Los Angeles

Michael G, Rhodes
Newport Beach

J. L. Rosenlieb
Bakersfield

Bradley Ross
Los Angeles

Jeffrey A. Ross
Oakland

Georgeana K. Roussos
San Francisco

Kenneth Rozell
Los Angeles

Associates

October 1, 1991-June 30, 1992

Beth Bernstein
Los Angeles

Biddle & Hamilton
Sacramento

Deborah Blackburn
San Prancisco

J.E. Brahmbhatt
San Jose

Robert Sainburg
Glendale

Pamela D. Sammonsletter
Sacramento

John Sarmiento
San Francisco

Kathleen M. Schardt
San Francisco

George W. Shaeffer, Jr.
Irvine

Chetuan Shaffer
Los Angeles

Robert K. Sharp
San Diego

Arnold 1. Siegel
Pasadena

Deborah A. Smillie
Long Beach

Jane B. Soden
Pacifica
Patricia Spalette
Alexandria, Virginia

William Stewart, Jr.
San Diego

Juliane E. Stone
- Beverly Hills

William G. Stripp
Walnut Creek

Peter W. Sturges
San Francisco

Mark Terman
Los Angeles

Joan E. Toigo
San Francisco

Nancy Tragarz
Santa Ana

Lisa M. Van Krieken
San Francisco

Dee A. Ware
San Francisco

David W. Wolf
Philadelphia

Larry L. Wright
Bakersfield

Todd Wulffson
Newport Beach

Laurence S. Zakson
Los Angeles

Janice Burrows
Berkeley

Suzanne Cassell
Dillon Beach

See NEW MEMBERS, page 28



THE STATE BAR OF CALIFORNIA
LABOR AND EMPLOYMENT LAW SECTION

Section Publications at Discount Prices!!!

Please send me

copies of the following publication(s) as indicated.

Enclosed is my check for $ , payable to the State Bar Labor and Employment Law Section.

PUBLICATIONS PRICE
[ «Spring Labor and Employment $40.00
Law Symposium” (Originally $45)

(1992 Spring Program)

Topics include freedom of expression in the workplace; Civel
Rights Act of 1991; the ADA and its impact on workplace; HIV
testing and the health care worker; wrongful termination.

[ %1991 Ninth Annual Meeting” $40.00
Program Book (Originally $45)

Topics include employer-employee dispute resolution; plant
closings, sales, mergers, eliminating bias in the legal profession;
stress management for lawyers; Consitutional values, rights
update; ethical issues for labor and employment lawyers.

(1 Evolving Labor and Employment
Law Issues in the 1990°s

(1991 Spring Program)

Topics include whistleblower litigation, legislative update, sexual
harassment litigation update, temporary employees and the joint
employer, and preemption and wrongful termination.

[ <1990 Eighth Annnal Meeting
Program Book”

Topics include fair representation; academic tenure; fair labor
standards act applications to the public sector; the racketeer
influenced and corrupt organizations act (RICO) for employment
attorneys: it's not just for godfathers; the immigration reform
and control act (IRCA) for employment attorneys; disability and
handicap law at the state and federal level; occupational health
and safety-workplace exposure claims.

[ “Workplace Privacy in the 1990°s” $25.00
(1990 Spring Program) (Originally $30)

Topics include pre-employment screening, workplace
surveillance, use and release of sensitive personnel information,
off-hour, off-premises conduct and an update on drug testing
issues.

[ «1989 Seventh Annual Meeting
Program Book”

Topics include public sector update, civil rights and affirmative
action laws, drug testing in the 1990’s, special industry
issues/problems covering banks and other financial institutions,
entertainment industry, construction industry and the health care
industry.

$25.00
(Originally $30)

$25.00

$15.00

$15.00
(Originally $30)

(1 “Employment Discrimination
Update Substantive and
Procedural Issues”

(1989 Spring Program Material)
Topics include discrimination, sexual harassment and settlement
of cases.

[ Labor and Employment Law Section $35.00

Directory of Members

L1 <1988 Sixth Annual Meeting”
Program Book

$10.00

Topics include insurance issues in employment litigation and
arbitration, decision making in employment discrimination, and
agency fee developments.

[ NEW BOOK: “California Public
Sector Labor Relations”

by Members of the Labor and Employment Law Section was
published by Matthew Bender in September, 1989. This one
volume treatise presents comprehensive coverage of the law
governing public sector employers and their employees in
California. Contact your sales representative, Matthew Bender,
or call (800) 833-3630.

$95.00

[J “Emerging Labor Relations
Issues in the Public Sector”

(1988 Spring Program Material)

Topics include the State Bar Conference update-public sector
labor and employment relations 1987/1988, drug and alcohol
abuse in the workplace, constitutional issues in public
employment, urinalysis, polygraph exams and desk searches,
California privacy and disclosure laws, wrongful discharge in the
public sector, and the union role in wrongful discharge.

(1 1987 Section Fifth Annual $5.00
Program’ Book (Originally $30)
This book covers drugs in the workplace and drug testing.

] “The Nuts and Bolts of Trying
Labor and Employment Cases”
(1987 Spring Program Material)

Topics include hypotheticals, pre-trial procedures, jury selection,
voir dire and case presentation at trial. It also includes a
discussion of wrongful termination actions.

$10.00
(Originally $30)

$5.00
(Originally $30)

[ “Privacy in the Workplace” $5.00
(1986 Spring Program) (Originally $30)
Topics include employee testing and searches, regulation on non-
work activities, and employee records.

(1 “To Strike a New Balance” (1984) $3.00

This is a report of the Ad Hoc Committee on Termination at Will
and Wrongful Termination Discharge appointed by the Labor
and Employment Law Section of the State Bar of California.
MAILTO:  Section Secretary, Carol Lippold
Labor and Employment Section
State Bar of California
555 Franklin Street
San Francisco, CA 94102

Amount Enclosed: $
Name

State Bar No.

Firm

Street
City
Telephone No. ( )

State/Zip
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The Labor and Employment

Law Section

of the State Bar of California

Presents

9.75 Hours
MCLE
Credit

The State Bar of California

Tenth Annual Meeting

%

FRIDAY
8:00-9:45

9:45-10:00

10:00-12:00

November 6-7, 1992
Hyatt Regency
Monterey, California

* * * * * * % * *

REGISTRATION

i
1
Y

. OPENING REMARKS:

Luella Nelson, Section Chair
Leslie Van Houten, Program Chair

EQUITY IN THE WORKPLACE: CURRENT ISSUES IN SEX

DISCRIMINATION

Christine Masters, Esq.

Allred, Maroko, Goldberg & Ribakoff
Los Angeles

Andrew C. Peterson, Esq.
Paul Hastings, Janofsky & Walker
Los Angeles

Cynthia G. Pierre
Enforcement Manager

Equal Employment Opportunities Commission
San Francisco

* Sexual harassment

* Glass ceiling

* Fgtal protection

* Impact of the Civil Rights Act of 1991
* Reasonable woman standard




12:00-1:00 LUNCH

SPEAKER: (TO BE ANNOUNCED)
1:15-2:15 STRIKERS AND STRIKE REPLACEMENTS

Jordan L. Bloom
Littler, Mendelson, Fastiff & Tichy
San Francisco

Christopher E. Platten
Wylie, McBride, Jesinger, Sure & Platten
San Jose

e Strategies and tactics for unions and employers
* Employer liability for termination of replacements
¢ Legislative outlook

2:15-3:45 WORKPLACE SAFETY AND THE REGULATORY STRATA: THE
BOARD, THE COURTS, AND THE JAILHOUSE

Neil Bodine
Beeson, Tayer, Silbert & Bodine
Sacramento

Jan Chatten-Brown
Office of the District Attorney
County of Los Angeles

Cathy S. Beyda
Littler, Mendelson, Fastiff & Tichy
San Jose

¢ Illness and Injury Prevention Programs

* Unlawful employer domination of employee safety committees

¢ Criminal prosecutions under the Corporate Liability Act and the
Labor Code

4:00-5:30 DILEMMAS AND CONUNDRUMS: CONFLICTS OF INTEREST
AND OTHER ETHICAL ISSUES FOR LABOR AND EMPLOYMENT
LAWYERS

Nancy Roberts Lonsdale (Moderator)
Attorney at Law/ Arbitrator
Oakland

Scott Drexel
Chief Court Counsel
State Bar Court of California



6:00 - 7:00

SATURDAY
7:45 - 8:30
8:30 - 10:00

10:00 - 10:15

22

Judith Keyes
Corbett & Kane
Emeryville *
David Adelstein

Schwartz, Steinsapir, Dohrman & Somimers
Los Angeles

* Management Dilemmas: Whistleblowers, Hostile Witnesses and
Representing the Individual Supervisor-Defendant

* Union Delemmas: Representing the Union and the Grievant and
Representing Union Officers at Election Time

* Neutral Dilemmas: Applying the Rules of Ethics to Attorney
Arbitrators and Mediators

* Money-Handling Dilemmas: “True” Retaininers, Advanced Costs
and Fees and Pitfalls in Employment Litigation

RECEPTION
(Hosted Hors D’oeuvres and No-Host Bar)

REGISTRATION

FLSA UPDATE FOR PUBLIC AND PRIVATE SECTOR EMPLOYERS

AND EMPLOYEES

Ember Shinn
Crosby, Heafey, Roach & May
Oakland

Craig Becker
UCLA Law School
Los Angeles

Robert Buell
U.S. Department of Labor, Wage and Hour Division
San Francisco

* Abshire and its progeny
* The administrative exemption-does it still exist?
* Department of Labor or congressional action?

BREAK



10:15-12:00

12:00

EVALUATING AND HANDLING EMPLOYMENT LAWSUITS

Mark Rudy
Rudy and Zeff
San Francisco

Warren Jackson
Hughes Aircraft
Los Angeles

Mark Schickman
Fox & Grove, Chartered
San Francisco

* Plaintiff and defense strategies

¢ Case evaluation and settlement techniques

* Feast or famine for plaintiff’s lawyers in the ‘90’s?

* Keep the litigation in or send it out-the in-house counsel’s perspective

ADJOURNMENT

L I S

MCLE CREDIT: Section Education and Meeting Services of the State Bar
of California has been approved as a continuing legal education provider
of Minimum Continuing Legal Education credit by The State Bar of
California. This program will qualify for Minimum Continuing Legal

Education credit by The State Bar of California in the amount of 9.75 hours

of which 1.5 hours will apply to legal ethics and 1.75 hours will apply to
law practice management.

Watch for the program brochure in the mail in September for your
program registration and hotel reservation.
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Survey On Use Of Statistical Experts

As part of a graduate program at Pepperdine University, a member of the Section is conducting a survey on
the use of statistical ‘experts in employment cases. The results will be published in a future issue of the Quarterly.
If you wish to participate, please complete the questionnaire, which is reproduced below, and return it to Jean Robbins,
25060 West Avenue Stanford, Suite 222, Valencia, California 91355-3446. ’

Questionnaire On Use Of Statistical Experts

I. BACKGROUND
1. Is labor and employment law your primary area of
practice?
___Yes__No
2. If yes, for how long?
___0-5years____6-10years ___ 10 or more years
3. Who do you represent (primarily)?
___Employees ___ Employers ___ Unions
___Neutrals

II. CASES WHICH WENT TO TRIAL

4. Have you represented a client in a labor/employment
law case in the last 5 years which went to trial and re-
sulted in a decision?

Yes  No

If yes, please answer the remaining questions wit
regard to your most/recent case.

5. What type of case?
___Discrimination (race, sex, age, etc.)
___ Wrongful termination
____Wage & Hour
___ Other, please describe

6. Case Name and Number

7. Court type?
__Federal District Court
___State Superior Court
____Other, please describe
_ Judgeor ___ Jury

II1. USE OF EXPERTS

8. Did either side use a statistical expert?
__Yes ___ No

9. Did you use a statistical expert in this case?
__Yes___No

10. If yes, please answer the following:

Why did you use an expert?
—To prove digparate impact/treatment

To show discrepancies in salary, hours or other
working conditions

24

___ To rebut opposing counsel’s expert
___Otbher, please describe

11. Approximately what percentage of your case was
based on testimony regarding statistics?

__ Less than 10%
_ _10-40%

_ 41-70%
___T71-100%

IV. CASE RESULTS
12. Who did the judge/jury predominantly find for?

___ Plaintiff(s)
___ Defendant(s)
____ Plaintiff(s) and Defendant(s) about equally

13. If there was a written decision, did the decision:

____Specifically state that the case turned on the
statistical evidence

___ Appear to rely on the statistical evidence
without specifically stating this

Make no reference to the statistical evidence
No written decision

14. To what extent do you believe the expert testi-
mony on statistics influenced the outcome of the.case?

Not at all
Barely

Some
Significantly

V. NAME AND ADDRESS (optional)

Please return this Questionnaire to:
Jean Robbins

25060 West Avenue Stanford, Suite 222
Valencia, California 91355-3446



SECTION EDUCATION INSTITUTE

THE STATE BAR OF CALIFORNIA
EARN YOUR MCLE HOURS in 1 MEETING FOR $185!
Join us in ‘
SAN DIEGO
at the

SECTION EDUCATION INSTITUTE
November 13 - 15, 1992
Hotel Del Coronado

Take advantage of the high quality educational programs presented by State Bar Sections at the upcoming
SECTION EDUCATION INSTITUTE and earn as many as 12 hours of participatory CLE credits in beau-
tiful San Diego for only $185! '

This INSTITUTE will launch a new two-track course series of “How To,” Fundamental courses for the
interdisciplinarian. These courses are also tailored for seasoned practitioners who might wish to expand
practice areas.

All 17 Sections are Participating

Antitrust and Trade Regulation Business Law

Criminal Law Environmental Law

Estate Planning, Trust & Probate Law Family Law

General Practice Intellectual Property
International Law Labor & Employment Law
Law Practice Management Legal Services

Litigation Public Law

Real Property Taxation

Worker’s Compensation
The LABOR AND EMPLOYMENT LAW SECTION is sponsoring the following program:

The Impact of the Labor Code, the Industrial Welfare Commission Orders, and the Labor
Commissioner on California Employers and Employees

State Labor Commissioner Ms. Victoria Bradshaw will discuss the responsibilities of the State Labor
Commission and the Division of Labor Standards Enforcement: Enforcement of California wage and hour
laws; procedures used in investigating alleged discrimination based on political activity (which includes
sexual preference discrimination). Learn first-hand from the Labor Commissioner, the issues and topics
of What’s Hot and What’s Not.

Friday, November 13, 2:00 - 3:00 p.m. (1 hour MCLE)

All section members practicing in California will receive registration materials in mid September. For
further information now you can call (415) 561-8210.

555 FRANKLIN STREET, SAN FRANCISCO, CA 94102 TELEPHONE (415) 561-8210 FAX: (415) 561-8228
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City/Zip Code

Section Membership Enrollment Form

Name

Address

Please enroll me as a member in the Labor and Employment Law Section. My annual membership fee is enclosed. (Make check payable
to the State Bar of California.)

Q Attorney Member: $30.00
State Bar No.

My Area of practice or interest is Labor

I am interested in participating in the work of the following COMMITTEE(S):

Mail to: Carol Lippold, Section Secretary.

Telephone (

O Associate Member (Non-Attorney): $30.00

Q Law Student: $5.00

O New Bar Admittee: Free 1st year with written request

Management

LABOR AND EMPLOYMENT SECTION

State Bar of California
555 Franklin Street
San Francisco, 94102

Q Program

Other

O Publications

LABOR AND EMPLOYMENT LAW SECTION EXECUTIVE COMMITTEE

Luella E. Nelson, Chair, Oakland
Glenn Rothner, Vice-Chair, Los Angeles
John M. True, Secretary, San Francisco

Angel Gomez, III, Treasurer, Los Angeles

Lynn Rossman Faris, San Francisco

David Adelstein, Los Angeles
Johnathan W. Biddle, Beverly Hills

Members

Sharon J. Grodin, Emeryville
Keith A. Hunsaker, Jr., Los Angeles
Cynthia L. Jackson, Palo Alto
Michael M. Johnson, Los Angeles

Advisors

Norman Brand, Sacramento '
Thornton C. Bunch, Jr., San Francisco
Linda R. Bytof, Emeryville
Section Administrator

Pres Zablan Soberon, San Francisco

Carol Livingston, Sacramento
Anna S. Masters, Los Angeles
Mark Rudy, San Francisco
Leslie L. Van Houten, Oakland
Barry Winograd, Oakland

Jennifer T. Messersmith, San Diego
Marie M. Rongone, San Francisco
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- THE SPRING LABOR AND

STATE BAR OF CALIFORNIA
Labor and Employment Law Section
presents

EMPLOYMENT LAW SYMPOSIUM

SIX AUDIONVIDEO PROGRAS « 6.5 HOURS MCLE CREDIT
(Recorded May 29, 1992)

PROGRAM 1

FREEDOM OF EXPRESSION IN
THE WORKPLACE
(1.25 hours MCLE Credit)

PROGRAM 2

A HANDS-ON APPROACH TO THE
CIVIL RIGHTS ACT OF 1991

(1.25 hours MCLE Credit)

PROGRAM 3

SPORTS AND LABOR LAW

(-5 hour MCLE Credit)

PROGRAM 4

THE ADA AND ITS RELATIONSHIP

. TO OTHER LAW

S AND
WORKPLACE OBLIGATIONS

(1.25 hours MCLE Credit)

PROGRAM 5

AIDS TESTING AND THE HEALTH

' CARE WORKER

(1 hour MCLE Credit)

PROGRAM 6

THE TOPIC THAT WOULD NOT DIE

. « Defining Political Mark Ronner ~ Wylis, McBride, Jesinger
Expressior/ Sexual MODERATOR & Sure — San Jase
Preference Cases Bonnle G. Bogue  Arbltrator— Albany

» Public and Private Sector  |pauline Kim  Employment Law Center
Constitutional Protections — San Francisco

« Permissible Restrictions Amy Lambert Utﬂerhw_‘l_andelson. Fastitf

AUDIO CASSETTE
Membaers of The Labor and
Employment Law Section..$ 55
All OtherS...nsrcmnn D 66

VIDEO CASSETTE
Members of The Labor and

Strategies

K X Pamela J. Thomason Regional Attorney
« |s Affirmative Action Dead?

on Expression ichy — San Jose | Employment Law Section . $ 71
All Others $ 82
) . Mark S, Rud Rudy & Zieff |  AUDIO CASSETTE
+ Discovery and Trial MODERATO| — Sen Fiandsco | Members of The Labor and

Employment Law Saction..$ 55

EEOC —Los Angeles | Al| Ohers.........uwewees $ 66
+ Burden of Proof and the Barry L. Goldstein Saperstein, Mayeda, VIDEO CASSETTE
Business Necessity Larkin & Goldstein — Oakland } Mambars of The Labor and
Defense tnder the Act Barbara Davie Paul, Hastings, Janofsky | Employment Law Section..$ 71
& Walter — Los Angeles Al Otflg_r‘: $ 82
AUDIO CASSETTE
Richard (Sandy) Alderson, Esq. Members of The Labor and
General Manager Employment Law Section...$ 20
Oakland Athletics - All Others $ 31
Oaldand . JAIOthers...

or included FREE OF CHARGE with
complete program purchase!

Seyfarth, Shaw, Fairweather & Geraldson

+ The New Americans With 8 i AUDIO CASSETTE
Disabillies Ac MOBERATOR " Calforia - Gaida Mambars of T Laborand
» Califomia Workers' Compensation @raco Mort Ific G d Electric | =MPIOyment Law Section...
Laws and ADA Interplay raco Morton  Pac °_ass£”pran3|5c§ Al:,Othel‘su$ 66
« The lmpact of the ADA on David Rosonfold  VanBourg, Welnberg, IDEO CASSETTE
Collechaely Bargained Obligations Roge & Rosenfeld — Sgn Francisco gr?lrglgsl{rsl :r:\t{t;i?ﬂLSaggtz oar?d 71
\ Michael Winter  Center for Independent
- ADA's Effect on Insurance, A
Bonefits and Other Laws ing — Berkeley | All OtherS....cmmnnd B2
. idgl Leslle L. Van Houten University of | . AUDIO CASSETTE
geigeﬁr‘]‘f:ggeg&%%%m (MODERATOR) " Galifornier— Oaklard | Members of The Labor and
Employment Law Saction..$ 30
Pathogens Karen Dubols Unlversity of
\ California— Ogkiand | All Others..... -5 ai
° .\‘I-VGStI‘(ng for *;/ea‘g‘agar‘;?s Stanley Montleth, MD SantaCruz | VIDEO CA
orkers ana/or Fatlel Mary Foloy, R.N.  President, Califomia g&"}gegeog‘{gs}sag&f oar?d$ 55
+ Employer Responsibilities Nurses Association— San Francisco play ion ..
Al OthErS..c.cresnne S 66
Stacey D. Shartin (MODERATOR) N T and

Employment Law Saction..$ 55

Los Angeles
— TRENDS AND STRATEGIES IN Morgan, Lowie & Bockius Queckonbuih b Quedionsuen | AlLOMIS... 65
WRONGFUL TERMINATION Los Angeles Baverly Stuart San Mateo Members of The Labor and
) Kelser Heafth Plan, Inc. Employment Law Section...$ 71
(1.25 hours MCLE Credit) Pasadena Al OGTS. . D B2

This activity has been app i for Minl Continulng Legal Ed cradit by The State Bar of Callfornta In the amaount of 6.5 hours and
the Office of Sactions and Mesting Services of The State Bar of California cartifies that this activity {o the for approved
aducation acliviies prescribed by the rules and regulations of The State Bar of California g ing g legal education. The
lectures, opinions and matarlats provided hereln express the views of the authors and/or speakers and do not necessarlly reflsct the policles
and opinlans of the State Sar of Californla, The Labor and Employment Law Ssction or The Rutter Group,

CONTINUING LEGAL EDUCATION

DISTRIBUTED BY AUDIO CASSETTE
Members of The Labor and
PROGRAMS AND FUBLICATIONS Employment Law Section $175
Al Others $ 238
VIDEO CASSETTE
et Lo Soctand % 250
Al Others $ 294

BUY THE COMPLETE PROGRAM INCL.UDING HANDBOOKS
NCLUDES SPORTS AND LABOR LAWAUDIO PRCGRAM)




NEW MEMBERS, from page 18

Tom Gilroy Dr. Francine Kulick Nancy Peters-Janover
Manbhattan Beach Los Angeles Fairfax
Robert M. Cole '
Stockton Susan M. Hammer Library-Pettit & Martin Leslie A. Pfeifer
Portland San Francisco Walnut Creek
R. Douglas Collins
Los Angeles Marlene Heyser Barbara Marsh Edward J. Reeves
Garden Grove Chico Portland
Therese da Luz
San Francisco Kenneth B. Hill Barrett McBride Etsuo Shigezawa
Foster City Sacramento Honolulu
Thong Son Dinh
Milpitas Roy O. Hoffman Littler, Mendelson-Library James L. Shorter
Manolette Fel Dinsay Palo Alto San Francisco Hesperia
Manila, Philippines Nancy Hutt George Majewski Colleen Duffy Smith
Tom Durkin San Francisco Burbank San Francisco
Sacramento Roberta Jeffrey Dana Edward Manning Susan Smith
Robert Elliott Tiburon Sacramento Stanford
San Bernardino christine Kane Gerard Morales UCLA Law Library
R. Wayne Estes Sacramento Phoenix, Arizona Los Angeles
Thousand Oaks Stephen Kellerman Robert N. Mounce David Weinberg
Darla K. Fanta San Francisco Sacramento San Francisco
Brea Harold A. Kennedy Dr. Herbert Oestreich William J. Woska
Bruce M. Feldman Walnut Creek Los Gatos Concord
Azusa Leslie T. Knight Gerald S. Patterson Alera J. Wright
David Feller . Oakland San Prancisco Fairfield
Berkeley Roger Zeltmann
Eugene E Ferraro San Leandro
Los Angeles
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